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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: Filed May 27 1936 Theodore Cogs¬ 
well, Register of Wills, D. C. Clerk of Probate Court 

Last Will and Testament of 
JOHN CLARK. 

I, John Clark, a naturalized citizen of the United States, 
and domiciled in the District of Columbia, and residing at 
No. 153 Heckman Place, S. E., being mindful of the certainty 
of death and the uncertainty of the time thereof, and now 
being of sound mind, memory and understanding, do hereby 
make and declare this writing as and to be my last Will and 
Testament, hereby annulling and revoking any other will or 
wills by me heretofore made. 

FIRST: I direct that all of my just debts and the ex¬ 
penses of my funeral and burial be paid from my estate by 
my Executor hereinafter named, as soon after my death as 
circumstances and funds will permit. 

SECOND: I give and bequeath to ST. PETER’S RO¬ 
MAN CATHOLIC CHURCH, located at Second and C 
Streets, S. E., located in the City of Washington, District of 
Columbia, the sum of One Hundred Dollars ($100.00), and 
direct that that sum shall be used for the saying of Masses 
for the repose of my soul. 

THIRD: All the rest, residue and remainder of my 
estate, of every kind and nature, of which I may die pos¬ 
sessed or in any wise entitled to, I give, devise and bequeath 
unto my beloved nephew, John Clark, and his wife, Bridgett 
Clark, share and share alike, absolutely, as to the personal 
and mixed property, and as tenants by the entirety, in fee 
simple, as to real estate, if I die seized and possessed of any 
real estate. 

H B POPE JOHN CLARK 

E. F. W. 

2 In making this provision, I am not unmindful of the 
fact that the said John Clark is one of five living chil- 
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dren of my deceased brother, Frank Clark, and that my de¬ 
ceased brother, Lawrence Clark, has four living: children, 
two of them living in the United States, and two of them liv¬ 
ing in England, and that my deceased brother, Patrick Clark, 
has one child who lives in the City of Washington, District 
of Columbia. I make the above provision because of the fact 
that for the past thirty-one years, I have been a welcome 
guest at the home of the said John Clark, my nephew, and 
for the last three of those years, 1 have made my permanent 
residence there. 

FINALLY: I declare this and no other to be my last Will 
and Testament, and do nominate and appoint my nephew, 
John Clark, as the sole Executor of this, my Will, and re¬ 
quest that he be permitted to serve without giving any bond 
or undertaking. 

IN TESTIMONY WHEREOF, I have hereunto sub¬ 
scribed my name and affixed my seal on this 20th day of 
March, A.D., Nineteen Hundred and Thirty-six (1936), and 
at the same time I have also signed my name at the foot of 
the preceding page hereof. 

JOHN CLARK (Seal) 

SIGNED, SEALED, PUBLISHED, and DECLARED, 
by the said testator, JOHN CLARK, as and for his last Will 
and Testament, in the presence of us, who, at his request, in 
his presence, and in the presence of one another, have here¬ 
unto subscribed our names as attesting witnesses; he hav¬ 
ing first signed and we initialed the preceding page hereof, 
and the change noted on this page. 

HARRY B POPE 139 E St S E 

(Name) (Address) 

ERNEST F. WILLIAMS 829 Quincy St. N. W. Apt. 312 
i Washington, D. C. 

(Name) (Address) 


(Name) (Address) 

(Endorsement; Last Will and Testament of John Clark, 
deceased. Dated March 20,1936. Filed May 27,1936. Ad¬ 
mitted to Probate August 24, 1936. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) 
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3 Endorsed: Filed Jun 12 1936 Theodore Cogswell 
Register of Wills, D. 0. Clerk of Probate Court 

In the Supreme Court of the District of Columbia Holding 

a Probate Court. 

Adm. No. 50167 
Doc. No. 

In the Matter of the Estate of 
JOHN CLARK, Deceased. 

Petition for Probate of Will and Letters Testamentary. 

The petitioner, John J. Clarke, respectfully states and 
represents to the Court as follows:— 

FIRST: That he is a citizen of the United States and a 
resident of the District of Columbia, residing at 153 Heck¬ 
man Place, S. E., and presents this petition as the Executor 
named in the paper writing hereinafter mentioned, purport¬ 
ing to be the last Will and Testament of John Clark, de¬ 
ceased. 

SECOND: Said John Clark, being an adult naturalized 
citizen of the United States, and a resident of the District of 
Columbia, departed this life on or about the 22nd day of 
May, 1936, in said District, leaving him surviving as his only 
heirs-at-law and next of kin the following named persons:— 

The petitioner, John J. Clarke; 

Frank Clark, residing at 427 16th Street, S. E.; 

Phillip Clark, residing in Carrickmacross, County Mona¬ 
ghan, Ireland; 

and Kate Mathews, residing in the same place; 

and Maggie Caragtlier, residing at 1307 F Street, N. E.; 
all of whom are the sons and daughters of one Frank, Clark, 
a deceased brother of the decedent; 

4 Sarah Clark, residing at 427 16tli Street, S. E.; 

Kate Kreski, residing at Laurel, Maryland; 

Lawrence Clark and Michael Clark, both residing in En¬ 
gland, when last heard from, in London; 

and Mrs. Mollie Clark Dooley, residing near Dublin, Ire¬ 
land, who are the sons and daughters of one Lawrence Clark, 
a deceased brother of the decedent; and 

Evelyeen Elizabeth Clark, residing at 1911 R Street, N. 
W., the only child of one Patrick Clark, a deceased brother 
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of the decedent. That the decedent had one sister, who died 
without issue. He never married and his father and mother 
are dead. 

THIRD: That the decedent owned no real estate in the 
District of Columbia or anywhere else, to the best of the 
petitioner’s knowledge, information and belief. 

FOURTH: Decedent was possessed of certain personal 
property at the time of his death, to wit, a fund of money in¬ 
vested with the Saving Fund Society of Germantown, Penn¬ 
sylvania, in the sum of $6,168.87; that, with the exception of 
the decedent's clothing and a watch, he had no other per¬ 
sonal property, to the best of the petitioner’s knowledge, 
information and belief. 

i FIFTH: Decedent left very few debts,—only his funeral 
expenses amounting to about $390.00; the expenses of his 
burial at Mt. Olivet Cemetery, which amounted to $125.00, 
$75.00 of which has already been paid by this petitioner out 
of his personal funds There was also an expenditure of 
$10.00 made by petitioner for a funeral mass at St. Peter’s 
Roman Catholic Church. There is also an amount due Dr. 
Dunn of $10.00. The total debts of this decedent known to 
this petitioner are $535.00. 

SIXTH: That the said John Clark in his lifetime 
5 executed in due form of law a paper-writing, purport¬ 
ing to be his last will and testament, bearing date on 
the 20th day of March, 1936, executed in the presence of two 
subscribing witnesses, and since his death, the same has 
been filed in the Office of the Register of Wills of the District 
of Columbia, and is believed by petitioner to be in fact his 
last will and testament Your petitioner was named as Exec¬ 
utor in said paper-writing, and has been advised and avers 
that he is entitled to have letters testamentary issued to him 
as such Executor upon said paper-writing being admitted to 
probate and record. 

WHEREFORE, THE PREMISES CONSIDERED, 
YOUR PETITIONER PRAYS 

1st. That due notice by citation or summons be given to 
each of the heirs-at-law and next of kin of decedent who do 
not execute a waiver and consent, and to such of them to 
whom the Marshal shall make a return “not to be found”, 
substituted service by publication may be ordered and had, 
in accordance with law. 
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2nd. That the paper-writing dated March 20, 1936, be ad¬ 
mitted to probate and record, as the last Will and Testament 
of John Clark, deceased. 

3rd. That letters testamentary be granted unto your peti¬ 
tioner as the Executor named in said will. 

4th. That he mav have such other and further relief as 
the nature of the case may require. 

JOHN J. CLARKE 
Petitioner, 

Address: 153 Heckman 
Place, S. E., 
Washington, D. C. 

ERNEST F. WILLIAMS 
Attorney for Petitioner, 

Suite 901 Evans Building, 

Washington, D. C. 

6 District of Columbia, ss: 

I, John J. Clarke, do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents 
thereof; that the facts therein stated, of personal knowledge, 
are true, and that those therein stated, on information and 
belief, I verily believe to be true. 

JOHN J. CLARKE 
Petitioner . 

Subscribed and sworn to before me this 5 day of June, A. 
D., 1936. 

EVELYN A. SLATTERY 
(Seal) Notary Public, D. C. 

(Endorsement: Petition for Probate of Will and Letters 
Testamentary. Filed June 12, 1936. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) 

7 Memorandum: 1936—August 24. Order admitting 
Will to probate and record, and granting Letters 

Testamentary to John J. Clarke. 

Memorandum: 1936. August 28. General Undertaking of 
John J. Clarke, Executor, approved August 28, 1936, and 
Letters Testamentary issued to John J. Clarke, on the same 
date. 
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8 Petition for Caveat 

The petitioner, Kate Kraeski, respectfully represents to 
this Honorable Court. 

I. 

That petitioner, Kate Kraeski, is a citizen of the United 
States and a resident of the State of Maryland, and is a 
niece of the late John Clark, deceased. 

II. 

That petitioner has notice that a certain paper writing 
bearing date the 20th of March, A. D. Nineteen Hundred and 
Thirty-Six (1936) has been filed in this Honorable Court as 
the last will and testament of said John Clark, deceased. 

III. 

That her interest will be injuriously affected by the allow¬ 
ance of said pretended will: that she does hereby contest the 
probate and validity of said paper writing purporting to be 
the last will and testament of said John Clark, deceased, and 
for that purpose alleges: 

First. 

The said paper writing is not the last will and testament 
of said deceased. 

Second. 

The said deceased was not, at the time of making and sub¬ 
scribing or of the acknowledging by him of the said paper 
writing, of sound mind and memory or in any respect cap¬ 
able of making a will. 

9 Third. 

The said paper writing, purporting to be such last will 
and testament was obtained and the executing thereof pro¬ 
cured by fraud and coercion exercised upon him by his 
nephew John Clarke and his wife Bridgett Clarke or some 
one of them or some other person or persons unknown to the 
subscribers. 

The premises considered, your petitioner prays: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 
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2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector may be appointed to take charge of the 
estate of the deceased to serve under bond, until further 
hearing of the same. 

5. For such other and further relief as to the Court may 
seem just and proper. 

KATE KRAESKI 

Service of a copy of the foregoing Petition hereby 
acknowledged this 23rd day of November, 1936. 

ERNEST F. WILLIAMS 

By K E. Jones. 
Evans Building 
Washington, D. C. 

Attorney for Caveatec 

ARTHUR G. LAMBERT 
218 Munsey Building 
Washington, D. C- 

GEORGE L. HART, JR. 

21S Munsey Building 
Washington, D. C. 

ARTHUR R. MURPHY 
218 Munsey Building 
Washington, D. C. 
Attorneys for Petitioner 

10 District of Columbia) ss 

I do solumnlv swear that I have read the annexed petition 
bv me subscribed and know the contents thereof; and that 
the statements of facts therein made as of personal knowl¬ 
edge are true, and those made on information and belief I 
believe to be true. 

KATE KRAESKI 

Subscribed and sworn to before me this 17 day of Novem¬ 
ber, 1936 


(Seal) 


THOMAS C. WILLIS. 
Notary Public 



8 


KUAESKI VS. CLARKE. 


(Endorsement: Petition for Caveat. Filed Nov. 23,1936. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

11 Answer to Petition for Caveat. 

For answer to the petition for caveat, filed herein on the 
23rd day of November, 1936, by Kate Kraeski, the under¬ 
signed John J. Clarke, being the person named as Executor 
in the paper-writing purporting to be the Will of John 
Clark, deceased, referred to in said petition, answering, 
savs:— 

1st. On information and belief, lie admits that the peti¬ 
tioner is a citizen of the United States, and a resident of the 
State of Maryland, and is a niece of John Clark, deceased, 
as alleged in the first paragraph of said petition. 

2nd. He admits the filing of the paper writing referred 
to in the second paragraph, dated the 20th dav of March, 
A.D., 1936. 

3rd. Answering the third paragraph of the petition, this 
respondent, on information and belief, denies all the allega¬ 
tions of facts contained therein, which are alleged against 
the validity of the said paper-writing, and each of them, and 
states that, on the contrary, the said paper-writing is the 
last will and testament of the deceased; that he was, at the 
time of the making and subscribing of the same, of sound 
mind and memory, and capable of executing a valid deed or 
contract, and of making a will; that lie did declare the said 
paper-writing to be his last will and testament at the time of 
subscribing the same, or of acknowledging the said 

12 subscription; that the attesting witnesses signed their 
respective names to the will as witnesses at his re¬ 
quest and in his presence; that said paper-writing was not 
obtained, nor the execution thereof procured, by fraud or 
coercion exercised upon him by the persons named in said 
petition, to wit, John Clarke and his wife, Bridgett Clarke, 
or either of them, or any other person or persons, and that, 
on the contrary, the said paper-writing was freely and volun¬ 
tarily executed by the said decedent in his lifetime, on the 
day of its date. 

And, further answering said petition for caveat, this 
Executor states, that he had the proper persons named par¬ 
ties respondent, and had citations served on those who were 
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residents, and upon the citations being properly returned 
“not to be found”, publication was had and affidavit was 
made of mailing notices of publication, this Honorable 
Court admitted the aforesaid paper-writing to probate and 
record as the last will and testament of John Clark, on, to 
wit, the 24th day of August, A. D., 1936. 

And, having fully answered the said petition for caveat, 
the undersigned respondent prays that unless the petition be 
dismissed, issues be framed thereon, in accordance with law, 
to be tried by a jury, and that in the event the issues be de¬ 
termined in favor of the validity of said paper-writing pur¬ 
porting to be the will of said decedent, that he may proceed 
to administer decedent’s estate in accordance with the terms 
and provisions of said will. 

JOHN J. CLARKE 
Executor-Respondent , 

153 Heckman Place, S. E., 
Washington, D. C. 

BIOX B LIBBY 
ERNEST F. WILLIAMS 

Attorneys for Executor . Respondent , 

Suite 901 Evans Building, 

Washington, D. C. 

13 District of Columbia, ss:— 

I, John J. Clarke, do solemnly swear that I have read the 
foregoing answer to petition for caveat by me subscribed 
and know the contents thereof; that the facts therein stated, 
of personal knowledge are true, and that those therein 
stated, on information and belief, I verily believe to be true. 

JOHN J. CLARKE 

SUBSCRIBED AND SWORN TO before me this 3rd day 
of December, A. D., 1936. 

EVELYN A SLATTERY 

(Seal) Notary Public, D. C. 

(Endorsement: Answer to Petition for Caveat. Filed 
December 5, 1936. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 
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14 Order Framing Issues 

Upon consideration of the caveat of Kate Kraeski, filed 
herein against a certain paper writing dated the 20th day of 
March, A. D. Nineteen Hundred Thirty-Six (1936), which 
was filed herein the 12th day of June, A. D. Nineteen Hun¬ 
dred Thirty-Six (1936), purporting to be the last will and 
testament of John Clark, deceased, and the answer of John 
J. Clarke, filed thereto, it is this 30 day of April, A. D. Nine¬ 
teen Hundred Thirty-Six (1936), 

ORDERED, That the following issues be framed to be 
tried before a jury on the 24th day of May, A. D. Nineteen 
Hundred Tliirtv-Seven (1937): 

I. 

Was the paper writing bearing date of the 20th day of 
March, A. D. Nineteen Hundred Thirty-Six (1936) hereto¬ 
fore filed in this Honorable Court the last will and testament 
of the late John Clark, deceased? Yes 

II. 

Was the said deceased John Clark at the time of making 
and subscribing or of the acknowledging by him of the said 
paper writing, as alleged in the answer to the petition for 
caveat, of sound mind and memory or capable of executing a 
valid will? Yes 

15 III. 

Was the said paper writing purporting to be the last will 
and testament of said John Clark, deceased, obtained and 
the execution thereof procured by fraud and coercion exer¬ 
cised upon him by his nephew, John Clarke, and the wife of 
said nephew, Bridgett Clarke, or either of them or some 
other person or persons unknown? No. 

. iv. 

Was the said paper writing dated the 20th day of March, 
A. D. Nineteen Hundred Thirty-Six (1936) obtained or the 
execution thereof or the subscription thereto procured from 
the said John Clark, deceased, by undue influence of John 
J. Clarke, Bridgett Clarke, or either of them or any other 
person or persons? No. 

PEYTON GORDON 
Justice 
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No objection. 

BION B LIBBY 

Attorney for Caveatee 

ARTHUR G. LAMBERT (by Arthur R. Murphy) 
Attorney for Caveator 

(Endorsement: Order Framing Issues. Filed April 30, 
1937. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

16 Memorandum: 1937—November 3. Order Aligning 
Parties. 

Memorandum: 1937. November 3. Jury sworn. 

17 Frank Clark, et al, Plaintiffs, 

vs. 

John J. Clarke, Defendant. 

Now come here again the parties aforesaid in manner 
aforesaid, and the same jury that was respited yesterday; 
whereupon the jury, after the case is given them in charge, 
upon their oath say: 

In answer to the First Issue: 

Was the paper writing bearing date of the 20th day of 
March, A. D. Nineteen Hundred Thirty Six, heretofore filed 
in this Honorable Court the last will and testament of the 
late John Clark, deceased? 

They answer “Yes.”. 

In answer to the Second Issue: 

Was the said deceased John Clark at the time of the mak¬ 
ing and subscribing or of the acknowledging by him of the 
said paper writing, as alleged in the answer to the petition 
for caveat, of sound mind and memory or capable of execut¬ 
ing a valid will ? 

They answer “Yes.”. 

In answer to the Third, Issue: 

Was the said paper writing purporting to be the last will 
and testament of said John Clark, deceased, obtained and 
the execution thereof procured by fraud and coercion exer- 
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eised upon him by his nephew, John Clarke, and the wife of 
said nephew, Bridgett Clarke, or either of them or 

18 some other person or persons unknown? 

They answer "No”. (By direction of the Court). 

In answer to the Fourth Issue: 

Was the said paper writing dated the 20th day of March, 
A. D. Nineteen Hundred Thirty Six (1936) obtained or the 
execution thereof or the subscription thereto procured from 
the said John Clark, deceased, by undue influence of John J. 
Clarke, Bridgett Clarke, or either of them or any other per¬ 
son or persons ? 

They answer "No”. (By direction of the Court). 

Docket Entries. 

1937 

Nov. 5 Verdict sustaining Will. (Issues 3 & 4 answered by 

direction of the Court.) 

Proceedings before Circuit Court No. Two of the District 
Court of the United States for the District of Columbia, 
Holding a special term as a Probate Court for the trial of 
will contests. 

Mr. Justice Proctor presiding. 

CHARLES E. STEWART, Clerk. 
R. E. LEE GOFF Asst. Clerk. 

(Endorsement: Third Minute Entry—Verdict Sustain¬ 
ing Will. Filed Nov. 5, 1937. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court). 

19 Order 

This cause having been tried in open Court by a jury and 
the jury having found on the issues submitted that the paper 
writing bearing date on the 20th day of March, A. D. 1936, 
was the last will and testament of the late John Clark, de¬ 
ceased, and upon consideration of the motion for a new 
trial filed and argued herein by counsel for the plaintiff 
caveators, it is this 18th day of November, A. D. 1937. 

ADJUDGED, ORDERED and DECREED, that the said 
motion for a new trial by the plaintiff caveators be, and the 
same is hereby overruled, and that the order passed herein 
on the 24th day of August, 1936, admitting the paper writ- 
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ing bearing date the 20th day of March 1936 to probate and 
record as the last will and testament of said John Clark, late 
of the District of Columbia, deceased, and granting letters 
testamentary to the said John J. Clarke, as the executor 
named in said paper writing, be and the same hereby is, con¬ 
firmed. 

JAMES M PROCTOR 
Justice 

From the foregoing order the caveators objected and an 
exception was noted by the Court, and in open Court the 
caveators noted an appeal to the United States Court of 
Appeals for the District of Columbia, which was allowed, 
and bond for costs on said appeal was fixed at $50 cash, or 
$100 with surety. 

JAMES M PROCTOR 

Justice. 

(Endorsement: Order Overruling Motion for a new trial 
etc. Filed November 18,1937. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court). 

20 Memorandum: 1938. January 13. Bill of Exceptions 
submitted. 

Memorandum: 1937. December 13. Undertaking on Appeal 
approved. 

21 Assignment of Errors. 

The Court erred: 

1. In granting motion of caveatee to direct the jury to re¬ 
turn an answer of “no” on the third and fourth issues 
framed by order of this Honorable Court on April 30, 1937. 

2. In directing the jury to return a verdict of “no” as to 
said third and fourth issues. 

3. In entering an order on November 18, 1937 overruling 
motion for new trial and confirming the order of August 
24, 1936. 

4. In other respects apparent of record. 

ARTHUR G. LAMBERT 

GEORGE L. HART, JR. 

ARTHUR R. MURPHY 
Attorneys for Caveator 
218 Munsey Building 
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Service of a copy of the foregoing Assignment of Errors 
acknowledged this 13th dav of January. A. D. 1938. 

BION B LIBBY 

Attorneys for Appellant 

(Endorsement: Assignment of Errors. Filed January 
13,1938. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

22 Memorandum: 1938. March 28. Bill of Excep¬ 
tions signed. 

23 Appellant ’s Designation of Record 

Now comes Kate Kraeski, the appellant in the above en¬ 
titled cause and designates the parts of the record which 
she desires to be included in the transcript, said parts being 
considered sufficient for the determination of the questions 
raised on appeal, namely: 

1. Will of John Clark dated March 20, 1936, and filed 
May 27,1936. 

2. Petition of John J. Clarke on June 12,1936 for probate 
and record of will and for Letters Testamentary to John 
J. Clarke. 

3. Memorandum of Order of August 24, 1936, admitting 
will to probate and record and granting Letters Testamen¬ 
tary to John J. Clarke. 

4. Memorandum of approval of undertaking and issuance 
of Letters Testamentary to John J. Clarke on August 28, 
1936. 

5. Caveat of Kate Kraeski, filed November 23, 1936. 

6. Answer of John J. Clarke to caveat, filed December 5, 

1936. 

24 7. Order of April 30, 1937, framing issues. 

8. Memorandum of Order of November 3, 1937, 
aligning parties. 

9. Jury sworn November 3, 1937. 

10. Verdict sustaining will, issues three and four an¬ 
swered by direction of the court. 

11. Order of November 18, 1937, overruling Motion for 
New Trial and confirming Order of August 24, 1936. Ap¬ 
peal noted and undertaking for costs $100.00 or a cash de¬ 
posit of $50.00 in lieu thereof. 


KRAESKI vs. CLARKE. 


15 


12. Memorandum of Bill of Exceptions submitted. 

13. Memorandum of undertaking on appeal approved De¬ 
cember 13,1937. 

14. Assignment of Errors. 

15. Memorandum Bill of Exceptions signed. 

16. This Designation of Record. 

ARTHUR 0. LAMBERT 
GEORGE L. HART, JR. 
ARTHUR R. MURPHY 
Attorneys for Caveator 

Service of a copy of the foregoing Designation of Record 
acknowledged this 13th day of January, A. D. 1938. 

BION B LIBBY 

Attorney for Appellee 

(Endorsement: Appellant’s Designation of Record. Filed 
January 13, 1938. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

25 District Court of the United States for the 

District of Columbia 

Holding a Probate Court 


District of Columbia, to wit : 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Certify 
the foregoing pages, numbered from 1 to 24, inclusive, to be 
true copies of the originals of certain papers on file in the 
office of the Register of Wills, Clerk of the Probate Court, 
in case No. 50,167 estate of John Clark, deceased, wherein 
Kate Kraeski is appellant, and John J. Clarke, is appellee, 
the same constituting a full, true, and correct transcript of 
record of proceedings had in said cause according to the 
Designation of counsel filed therein and made a part hereof. 

I Further Certify, That the bond for appeal, in the pen¬ 
alty of One Hundred dollars, was duly filed by said appel¬ 
lant, and approved by said Court on the 13th day of Decem¬ 
ber, A. D. 1937. 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, this 28th day of 
March, A. D. 1938. 

THEODORE COGSWELL 
Register of Wills for the. Dis¬ 
trict of Columbia , 

(Seal) Clerk of the Probate Court. 

26 No. Estate of.Deceased. 

Office of Register of Wills Clerk of the Probate 

Court Washington, D. C. 

27 Endorsed: Filed Mar 28 1938 Theodore Cogswell, 
Register of Wills, D. C. Clerk of Probate Court 

United States Court of Appeals for the District of Co¬ 
lumbia Filed Mar 29 1938 Joseph W. Stewart, Clerk 

In the District Court of the United States 
For the District of Columbia 

Holding a Probate Court. 

Administration No. 50,167. 

In the Matter of the Estate of John Clark. Deceased. 

Bill of Exceptions. 

Be it remembered that at the trial of this case before Mr. 
Justice Proctor and a jury, duly impaneled and sworn to 
try the issues herein, which trial began on the 3rd dav of 
November, 1937, and thereafter was further proceeded with, 
the hereafter recited proceedings were had and evidence 
given or offered, all before the jury retired to consider its 
verdict, namely: 

Thereupon the caveatees in order to prove the will of the 
deceased John Clark, called Ernest F. Wiliams, who being 
first duly sworn, testified on direct examination in substance 
as follows: that he could identify the paper writing which 
purported to be the Last Will and Testament of John Clark 
as the will to which he was a witness on the 20th day of 
March, 1936; that the will was signed by John Clark who 
aft;er reading the same declared that this was his will and 
that he wished the witness to be a witness thereto and that 
to the best of witness’ knowledge and belief said John Clark 
was then of sound and disposing mind and capable of mak- 
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ing a valid will; that he thereupon acted as a witness in the 
presence of Harry Pope and the testator and that there were 
no other persons present in the room at the time. On cross 
examination witness testified that he first met the late John 
Clark on the evening of March 10th, 1036, the evening be¬ 
fore the will was executed; that he had received a telephone 
call that John Clark wished to see him and therefore called 
upon him that evening; that the call had come from John 
Clark’s niece by marriage, Mrs. Bridgett Clark; that he had 
never been previously employed either by her or her hus¬ 
band, John J. Clarke, and that he never knew them 
28 before; that he called at the house about eight-thirty 
in the evening of said March 10th and saw John Clark 
alone in his room upstairs where he was in bed propped up 
with a pillow; that there was no one present at the time Mrs. 
Bridgett Clark having taken him upstairs and then with¬ 
drawn; that he talked with John Clark at that time who 
told him that he wanted to dispose of his property and that 
witness made notes; that John Clark seemed slightlv weak 
but perfectly clear headed; that he remained only a short 
time, about ten or fifteen minutes; that no written notes 
were given to him bv John Clark and that when he went 
downstairs he met John J. Clarke on the way out and talked 
with him a few minutes and went home; that he drew a will 
according to the notes which he had taken and returned to 
the house on the morning of the 20th of March and found 
John Clark sitting up in bed and was there alone with him 
for some time; that witness first went over the will with 
John Clark and then the latter put his glasses on, or some¬ 
body’s glasses on and read it aloud; witness asked him to 
check up carefully about his reference therein to members 
of the family and made one correction which was immedi¬ 
ately made upon his reading the will and the correction was 
called to the attention of the other witness when he came 
in; that the correction had to do with the number of children 
that John Clark’s brother Frank had which was five chil¬ 
dren and not four and that at John Clark’s request he made 
the change; that the will as drawn was all right in every 
other respect; that John Clark said very positively he 
wanted to leave all of his estate to his nephew, John Clarke 
and his nephew’s wife; that the recitation of his other rela¬ 
tives was brought out by witness questioning him as to who 
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all his relatives were and that John Clark then said that he 
didn’t want to leave anything to them; that witness had no 
doubt in his own mind that John Clark knew who these rela¬ 
tives were but he wanted to make absolutely sure; that John 
Clark stated he did not own any real estate but that if he 
did own any he wanted to leave it to John and Bridg- 
29 ett Clarke as tenants by entirety. In answer to a 
question as to how long it was between the time John 
Clark signed his name on the front page and on the second 
page of the will witness testified that he signed it on the 
second page first and immediately after signed it on the 
front page; that witness thought that John Clark used 
either a book or a stiff magazine in order to sign the will; 
that he trembled slightly; that witness recalled Frank Clark, 
one of the caveators, calling at his office shortlv after the 
decease of John Clark, at which time they had a conversa¬ 
tion at which no one was present but he and Frank Clark 
and that on that occasion he did say to Frank Clark that on 
the 20th of March when he went in and explained the paper¬ 
writing to John Clark and asked him in effect if that was 
what he wanted to do it was a fact that John Clark said in 

substance “I don’t see whv that’s necessary” that the cir- 

*> 

cumstanccs were these, that John Clark came from Ire¬ 
land and said in Ireland it wasn’t necessary to make anv 

•> * 

writing whatever to carry out one’s wishes and the witness 
explained to him that the law in this country was not to that 
effect and that one had to do it in writing and execute it in 
the presence of two witnesses, thereupon the following oc¬ 
curred :— 

Q. What about the statement you held it up in front of 
him and got him to sign? A. He said (the evening pre¬ 
vious) he was willing to sign it the next day. At first he 
didn’t understand he had to make a writing. He didn’t 
think it was necessary to make any writing whatever—to 
have anything in writing. 

That this transpired before John Clark read the will; that 
witness questioned John Clark when holding up the will 
after he had read it, as to whether or not this was the will 
he wanted to sign and he replied “Yes.” That is was not 
true at all that John Clark at the time the paper writing was 
offered to him for his signature thought it was an applica¬ 
tion for a burial site. 
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30 Thereupon the caveatees in order further to prove 
the will of the deceased, John Clark, called Harry B. 

Pope, who being first duly sworn testified on direct exam¬ 
ination in substance as follows: 

That he could identify his signature on the paper-writing 
offered as a will and that he saw John Clark sign the will 
who stated at the time that he was making a will but was 
going to live to spend the money and no one would ever get 
it; that he asked witness to sign the will as a witness, there¬ 
upon the following occurred:— 

Q. Who was present at that time beside yourself and Mr. 
Clark? A. It was that gentleman over there, and Mr. John 
Clarke, that is, the one that’s living now, not this one, but.— 
Q. Mr. John Clark was in the room? A. He was just 
standing there in the room. 

Q. At the time Mr. John Clark who is not living signed 
that will who witnessed it? In whose presense was it 
signed? A. Just mine, and Mr. Williams and the other Mr. 
Clark. Just the three of us were in the room. 

That witness signed the will on the second and front page 
and that at the time John Clark appeared to be of sound and 
disposing mind and able to make a valid deed or contract. 

On cross-examination witness testified that the son of 
John J. Clarke had worked for him years ago and that this 
son was now working for the A & P Tea Company by whom 
witness was also employed but witness did not know at what 
store this son was working; that witness had known the de¬ 
ceased for the past ten years as he used to come into the 
store and buy things; that witness had no doubt in his mind 
that John J. Clarke was present with himself and Mr. Er¬ 
nest Williams at the time the deceased signed the will; that 
the deceased was in bed and said he had a cold; that 

31 the deceased looked at the time as he always did and 
witness did not observe any difference in his appear¬ 
ance ; that he saw the deceased practically every week going 
to church if he didn’t come into the store although witness 
could not say for certain whether or. not he had seen the 
deceased the week previous to his signing the will; that at 
the time the deceased signed the will John J. Clarke was 
standing just inside the door; that the witness was right 
beside the head of the bed and that Mr. Williams was be¬ 
tween John J. Clarke and himself, Mr. Williams having 
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gone over to the desk to straighten out his papers; that to 
the best of witness’ recollection John Clark was sitting up 
in bed when he signed the will and had a book under the 
paper-writing, and that he signed his signature on both 
pages one right after the other and thought that one on the 
bottom of the second page was signed first; thereupon the 
following occurred:— 

Q. I show you these initials here “HKP.” You recog¬ 
nize those? A. Yes. This may be what you are referring 
to. He asked me if I would put my initials here because he 
changed something there. 

Q. That does refresh your recollection? A. Yes. He 
asked if I would put just my initial there. 

Q. He asked you to do that? A. Mr. Williams asked me 
to do that. 

That witness did not know what disposition the deceased 
was making of his property and that he was at the Clarke 
residence at the time about thirty minutes or perhaps a little 
longer; that after the will was signed witness discussed 
with the deceased the state of his health and didn’t stay any 
longer than was necessary because he had to return to work 
and that in reply to a question by witness as to how deceased 
felt the latter said he had a little cold. 

Thereupon the caveators to maintain the issue on 
32 their part joined called one of their number, Kate 
Kraeski, who being first duly sworn testified on di¬ 
rect examination in substance, as follows: 

That her maiden name was Kate Clark, that she was born 
in County Tipperary, Ireland, and lived in Ireland until she 
was about eighteen years of age; that her father’s name was 
Lawrence Clark, and that her sisters and brothers were 
named respectively; John, Margaret, Patrick, Sarah, Law¬ 
rence and Maryanne; that in 1904 Sarah, Lawrence, Mary- 
anne, Margaret and herself were living at home and that 
the others were working in different parts of Ireland; that 
she was a niece of John Clark, deceased; that she did not 
know him until 1904 when she met him at her father’s house 
when the deceased came there to visit and remained about 
two months; that she was at home during all the time of this 
visit as were her sisters and brother, Sarah, Maryanne and 
Lawrence; that during this visit she saw the deceased every 
day and that he brought up the question of witness and her 
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sister Sarah going to America and said that if witness 
came to the United States her health would be better and 
that as witness had taken a course in dressmaking he 
thought her prospects might be better in this country; that 
in the following spring witness came to this country with 
her sister and two cousins now deceased; that at the time 
of the decedent’s visit to Ireland in 1904 he had no living 
sister and two living brothers, namely, Patrick Clark and 
Lawrence Clark; that originally he had four brothers named 
Patrick, Frank, Phil and Lawrence who was witness’ father; 
that witness had never heard the deceased mention having 
a sister; that of deceased’s brothers, Phil died without any 
children, and Lawrence, Pat and Frank all left children 
surviving; that Frank Clark, the brother of the deceased 
left surviving him six children, named, John, Catherine, 
Frank, Phil, Margaret and Mary who is now deceased and 
Patrick left surviving him four children, namely, William, 
Leo, Evelyn and Francis; that the deceased never married; 

that after the visit of the deceased to Ireland in 1904 
33 she next saw him in 1905 at Baltimore when he met 
her at the station and conveyed her, her sister Sarah, 
and two cousins to Washington; that witness after coming 
to Washington stayed with Mrs. Breen on E Street, S. E., 
who was a cousin; that the deceased was then living in Bal¬ 
timore and as far as witness could remember was working 
in a distillery; that after witness came to live in Washing¬ 
ton she obtained work in about two months; and that while 
she worked in Washington she saw the deceased once or 
twice a year when he came to Washington on visits; that 
witness returned to Ireland in 1910 and remained until 
1912; that she saw the deceased in the fall of 1913 at Mrs. 
Breen’s home; that there came a time w T hen the deceased 
left Baltimore and went to Philadelphia to work which she 
thought was in the year 1906; that he remained working in 
Philadelphia after that until he retired in 1933 or 1932; that 
his employment in Philadelphia was mostly taking care of 
lawns and shrubs; that deceased was not an educated man 
but he could read, but he couldn’t write very well and took 
an interest in general events and read the newspapers; that 
she saw the deceased in 1931 when he visited at her home 
for about two or three hours when he inquired about wit¬ 
ness’ children and said he would come again soon; that 
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after this visit she corresponded with deceased at Christ¬ 
mas and that the following year in 1932 he came for a long 
visit and spent the month of October at her home which is 
a farm about one-half mile outside of Laurel, Maryland; 
that at the time of this visit she had five children who were 
living at home, namely, Charlie, Lawrence, Margaret, Cath¬ 
erine and Arthur; that on this visit the deceased seemed to 
be interested in the children, their education and seemed to 
like the way that they did their home work and took a gen¬ 
eral interest in the newspapers and in the farm; that de¬ 
ceased went to the races every day with the exception of 
one; that on the evening that deceased arrived on this visit 
he seemed to have a bad cold and heavy cough which grad¬ 
ually decreased but at the time he left he seemed to still have 
a cough and witness suggested he go see a doctor but 
34 deceased said he would wait until he got to Philadel¬ 
phia and would let witness know the result; that after 
his return to Philadelphia she received a letter from the 
deceased who stated that he had a leaky heart and had had 
it for some time; that on one occasion during this visit the 
deceased felt faint and witness got him to lie down and in¬ 
hale ammonia; that during this visit deceased told witness 
that when he retired he would like to stay with her at her 
home because he liked her husband and children but that 
he had to have a house in the winter heated to seventy or 
eighty degrees; that witness told decedent that she couldn’t 
promise that heat and deceased could spend the summers 
with her and his winters with his nephew, John J. Clarke; 
that witness’ house was heated just by wood stoves. That 
during this visit the deceased paid witness nothing al¬ 
though he offered to pay board which witness would not 
accept; that during this time the question of deceased’s 
savings came up about the second week of the visit and de¬ 
ceased said he had savings in a bank and some in a building 
association in Philadelphia and said that he would remem¬ 
ber witness and her children; that the occasion of this dic- 
sussion coming up was in talking about witness’ brother’s 
estate and how it was settled and decedent wasn’t pleased 
with the way that it was settled; that witness next saw the 
deceased in the following spring at the house of John J. 
Clarke in Washington where he was on a visit and at that 
time inquired about witness’ family and other relatives; 
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that at that time deceased seemed a little sicker but seemed 
to be getting along pretty well considering his age; that he 
had retired but had not vet come to "Washington to live; 
that witness’ father died in February 1934 and that the de¬ 
ceased showed an interest in him and always inquired for 
him; that she did not inform the deceased of her father’s 
death although she had a letter written which she did not 
mail because her husband said that he had been informed 

bv Mr. and Mrs. John J. Clarke that the deceased wasn’t 
*• 

very well and that he should not be told; that wit- 
35 ness saw the deceased in May 1934 at the house of 

John J. Clarke in Washington and talked with him 
for a while and invited him to come and visit with her for 
the summer and Bridgett Clarke said it was too cold and 
he would come later and as he would have to walk to church 
it was too cold for him; that on her various visits to see the 
deceased at the home of John J. Clarke she was never alone 
with him, either Mrs. Bridgett Clarke or John J. Clarke 
would be present; that she asked him on this occasion when 
he was coming to spend the summer but there seemed to be 
objections to his doing so by Mrs. Bridgett Clarke; that on 
a few occasions after 1932 the deceased said that he would 
come for a visit after aliile or later or something to that 
effect and in 1934 Mrs. Bridgett Clarke said it was too far 
and too cold for him to walk to church; that it would not 
have been difficult for deceased to go to church as witness’ 
brother-in-law would have taken him in an automobile and 
she told the deceased so; that in 1935 John J. Clarke and 
Bridgett Clarke came to call upon witness without John 
Clark; that this was during the month of Mav that thev 
came in their automobile and brought Mrs. Carragher with 
them who was a niece of the deceased and a sister of John 
J. Clarke; that at the time witness walked about the yard 
with John J. Clarke and while thev were talking about the 
way witness’ brother’s estate had been settled which wasn’t 
satisfactory John J. Clarke said someone better have 
Uncle John make a will and said he thought that Uncle John 
would consider witness and her husband, himself and his 
wife, and Mrs. Carragher, but witness told John J. Clarke 
that she never would ask Uncle John to make a will; that 
this was the only occasion in which John J. Clarke and 
Bridgett Clarke came to call upon witness when John Clark 
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was not with them; that previous to this call John J. Clarke 
had bought a new automobile and John J. Clarke said he 
wouldn’t ride in it because he was a little peeved about it 
and John J. Clarke said deceased had jumped up and down 

on the floor and cursed and wouldn’t ride in the car 
36 but staved home; that the witness next saw the de- 

ceased at the end of Mav or first of June 1934 when 

• 

he came out on a sociable call with John J. Clarke and 
Bridgett Clarke and that then they were talking about a 
proposed visit to Indiana and witness’ husband asked de¬ 
ceased if he was going to spend the summer at witness’ 
house and deceased said he was coming out on a visit but 
he didn’t enjoy his visit to Indiana very much and said that 
they would drive me along and witness did not see him 
again until December 1935; that she then saw him at the 
house of John J. Clarke in Washington when she came in to 
do some shopping with her daughter and that the deceased 
called witness’ daughter aside and gave her five dollars in 
the front room while witness was in the kitchen with Brid¬ 
gett Clarke; that at that time the deceased’s health was be¬ 
ginning to fail and he would sit in a chair most of the time 
and didn’t have much to say and witness inquired about 
the trip to Indiana and deceased said he didn’t enjoy it very 
much; that on this occasion he did not seem as alert as pre¬ 
viously and seemed drowsy; that witness next saw the de¬ 
ceased at the end of December 1935; that deceased was sev¬ 
enty-nine years old in 1932; that on this occasion there 
didn’t seem to be any change in decedent’s health and he 
inquired about everyone and their health; that witness 
stayed probably a couple of hours on this visit; that wit¬ 
ness next saw deceased on April 7, 1936 when he was in 
bed propped up with pillows and saw him then alone for 
about five minutes and he said he had been sick for about 
three weeks and he seemed to be very sick; that on this oc¬ 
casion witness accompanied by her two sons John and Ar¬ 
thur and her daughter Catherine and Catherine suggested 

to deceased that the dav before was Arthur’s birthdav and 

•> •> 

when witness and her children came downstairs deceased 
asked Bridgett Clarke to bring him up his pocketbook which 
she did and deceased gave Arthur five dollars for a birth¬ 
day gift; that on this occasion deceased appeared very ill 
and scarcely able to talk and was very pale and trembly; 
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that -witness was with him onlv five or six minutes 

•> 

37 and he was not talkative but said he felt badlv and 
was going to leave so as to make room for the 

younger generation; that witness next saw deceased about 
ten days before he died sometime in May 1936 when John 
J. Clarke and Bridget! Clark brought him out to Laurel in 
their machine and thev said thev wanted evervone to see 

* V 1 

the deceased as they didn’t think he was going to live long; 
that on this occasion the deceased was verv weak and 
couldn’t speak above a whisper and sat in the machine and 
wasn’t able to come in the house and didn’t realize where 
he was until witness told him; that witness got into the 
machine and sat down and talked with him a little while 
and that they remained about fifteen minutes; that witness 
gave the deceased a little whiskey and water as she thought 
he needed it; that this was the last time that she ever saw 
the deceased; that the day after the death of John Clark 
witness came in and questioned John J. Clarke as to 
whether her Uncle had made a will and John J. Clarke said 
that he had, but he didn’t know what was in it and neither 
did his wife, Bridget! Clarke, and that he didn’t know 
whether Uncle John had five dollars or more; that witness 
told John J. Clarke that they all knew Uncle John had 
more than that; that in 1932 deceased told witness that he 
had either eight or twelve thousand dollars in the bank; 
that witness believed that John J. Clarke knew the deceased 
had money because after he had been up to Philadelphia 
with his uncle on different trips he had talked it over with 
him and he said that deceased had saved money and had 
some in the bank; that this was just general talk; that on 
the occasion when she inquired of John J. Clarke after the 
death of her uncle, about the will, she asked who the wit¬ 
nesses to the will were and John J. Clarke said Doctor 
Dunne and Father James Murphy. 

On cross examination witness testified in substance that 
deceased went to Philadelphia she thought about 1906 and 
that she didn’t see him again until the fall of 1913 in the 
home of Mrs. Breen, his married sister and after 

38 1913 she did not see him again until 1931; that he 
probably took vacations in Washington during that 

period but that witness married in 1914 and left the city; 
that she corresponded with him occasionally and that he 
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was able to write but had poor handwriting; that on the oc¬ 
casion when he spent the month of October at her home in 
Laurel and when he had offered to pay board and witness 
had refused to take it deceased gave her twenty dollars and 
said he would remember her; that she thought he meant 
that he would remember her in his will; that on that occa¬ 
sion he seemed to be an intelligent man and his health was 
good except for a cough; that from her observation when 
she called at the house of John J. Clarke to visit the de¬ 
ceased she didn't know exactly but lie seemed to walk 
around from one room to another and come to his meals 
and acted like a member of the family, that on the occasion 
when John J. Clarke, Bridgett Clarke and Mrs. Carragher 
called on her without the deceased John J. Clarke said that 
someone ought to get the deceased to make a will; thereupon 
the following occurred:— 

Q. On what occasion—where were you when you had this 
discussion ? A. I was just walking around the yard on my 
farm admiring the lilacs. 

Q. He said he ought to make a will? A. He said some¬ 
body ought to. He said if they didn’t somebody would get 
the money that he didn’t want to have it. Where John 
Clark wouldn’t want it to go. He also said he thought he 
would remember Mr. and Mrs. Clarke, my husband and 
myself and Mrs. Carragher. 

Q. He didn’t say anyone but you and your husband, he 
and his wife and Mrs. Carragher? A. No. 

That on the occasion of her visit to the house of John J. 
Clarke in 1936 she saw the deceased alone for about 
39 five minutes; that she did most of the talking but he 
inquired about other members of the family and said 
that he didn’t believe he was going to live; that his mind 
seemed clear on this occasion but he was physically weak; 
that the deceased seemed comfortable in the home of John 
J. Clarke, although he had a small room; that she never 
heard him complain about anything. 

Upon redirect examination the witness testified in sub¬ 
stance that on the 20th of March 1936, there were five chil¬ 
dren of her father Lawrence Clark living. 

Thereupon, the caveators further to maintain the issues 
on their part joined called Doctor Francis William Dunne, 
who being first duly sworn testified on direct examination 
in substance as follows: 
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That he was a practicing physician in the District of Co¬ 
lumbia for eight years last past and a graduate of George¬ 
town Medical School engaged in general practice; that he 
had known John J. Clarke over a period of about eight 
years and was their family physician; that he knew the de¬ 
ceased from the latter part of 1935 when he was summoned 
to see him in a professional capacity by his nephew, John 
J. Clarke, that at that time deceased was not in bed; that 
he treated the deceased professionally on the dates of the 
18th and 19th of March and again the day before the death 
of decedent in May 1936 and that he called upon the de¬ 
ceased professionally about six or eight times; that John 
J. Clarke, the nephew of the deceased was employed at 
Providence Hospital where witness is on the staff; that 
witness signed the death certificate of the decedent and that 
the causes of death were old age and “a combination of 
diseases”, that he thought the most potent cause of death 
was cirrhosis, that is a condition of the liver, arterio scler¬ 
osis and senility because they all led up to that condition; 
that cirrhosis of the liver means a hardening of the indivi¬ 
dual cells that make it up was enlarged so you could 
40 feel the body of the liver below the edge of the ribs 
and that the main things were the digestive symp¬ 
toms that show as a result, nausea, vomiting, toxic condi¬ 
tion, that is poisoning as a result of what, we don’t know; 
that it may have been infection, that in the old days it was 
thought it was due to alcoholism; that there is divergence 
of opinion on this point; that arterio sclerosis means hard¬ 
ening of the arteries which is common in old age; that as a 
result of hardening of the arteries the heart, the kidney, the 
liver and the brain all suffer to some greater or lesser de¬ 
gree; that hardening of the arteries is common in old age 
but is not in any way confined to old age as it may happen 
to young people; that senility is a broad term which prob¬ 
ably can be defined as a result of wear and tear on the bodv 
due to age; that arterio sclerosis makes the heart work 
harder; that there is a relative enlargement of the heart due 
to arterio sclerosis, but that the results are not alwavs the 
same; that in some cases of high blood pressure there are 
early symptoms of brain distension and again there are 
symptoms of what is called cerebral spasms, then again the 
old picture of apoplexy which may be due to arterio scler- 
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osis and that the condition is likely to cause a dimunition of 
blood supply; that if there is a dimunition of blood supply 
to the brain it may result in transient paralysis depending 
upon the part of the brain and again there may be softening 
of the brain and you would have mental changes then; that 
from his observation of the patient he was led to the con¬ 
clusion that he was suffering from arterio sclerosis first 
from his age and from his appearance he suspected a car¬ 
diac condition: that nevertheless he made a physical exami¬ 
nation which confirmed these conclusions; that a cardiac 
condition means a leaky heart; that in a cardiac condition 
the blood fluid does go into the channels in which it is in¬ 
tended to go but there is a certain baekfiood into the chan¬ 
nels from which it was expelled; that the arterio sclerosis 
which he observed in the deceased from his own knowledge 
must have been gradual in occurrence and was prob- 
41 ablv coming on for thirtv or fortv vears; that at the 
time in March when he visited the deceased he was in 
bed but was not a verv sick man; that he staved about fif- 
teen minutes and visited him the next day; that he visited 
him again in May and at that time found him dead: that he 
saw him before he died and he was pretty sick then, but in 
March at the time he saw him he was up and around in the 
front room of the house of John J. Clarke; that witness was 
unable to form an opinion as to the age of deceased but from 
his observations thought he was very old; that he was not 
particularly pale and had a heavy beard and mustache and 
weighed about one hundred or one hundred and ten pounds 
and was a very thin man. 

Upon cross-examination the witness testified substan¬ 
tially as follows: that he had never treated deceased in 1935 
when he was desperately ill or suffering from pneumonia: 
that from his medical training and experience he was able 
to tell from the appearance of a patient when they grow 
old whether they are suffering physically or mentally; that 
witness did not observe any breaking down mentally of John 
Clark during his acquaintance with him aside from actual 
old age; that on the 18th and 19th of March when he called 
upon deceased in his professional capacity the latter’s mind 
was clear. 

On redirect examination the witness testified in substance 
that he did not give the deceased any test with a view* to as- 
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certaining his mental state; that he was not an alienist and 
that such tests were out of the realm of a general practi¬ 
tioner; that he did not recall what he talked with the de¬ 
cedent about except his physical condition on March 18th 
and 19th, 1936, but thought he would recollect if there had 
been anything in particular. 

Thereupon the caveators further to maintain the issues 
on their part joined, read the deposition of the Reverend 
James C. Murphy of Lonaconing, Maryland, who after hav¬ 
ing been sworn, deposed on direct examination as follows: 

That his name is James C. Murphy; that he was 
42 assistant pastor of Saint Peter’s Church in Wash¬ 
ington from 1925 to 1936; that he did not recollect 
the address of the John J. Clarke family which was in that 
parish, only the street, Heckman Street; that he did not 
make parochial visits in that particular neighborhood ex¬ 
cept when he was called in; that he did not have occasion 
to visit the residence of John J. Clarke prior to the coming 
there of the deceased; and that he did not know the family 
in question before that time; that the first occasion when he 
called on the deceased John J. Clarke was not there; that 
lie later met him but he could not recall whether it was on 
the first or second visit to the deceased, but that he met 
him from time to time on subsequent occasions, at least 
twice; that on his visits to the Clarke residence he met 
Bridgett Clarke, wife of John J. Clarke; that on the first 
visit at the house she and another woman were present; 
that he had no occasion to talk to her at that time except 
to ask what was the matter with the old man whether he 
was dying or not; that Bridgett Clarke did not give him any 
personal history of the family; that he met John Clark, 
the nephew John J. Clarke and Bridgett Clarke roughly 
about six times; that he could not be sure that John J. 
Clarke was in the house when he called to administer the 
sacraments to the deceased but that his wife, Bridgett 
Clarke was always there; that the occasion of his seeing 
either John J. Clarke or his wife, Bridgett, was of their 
opening the door to let him in to see the man who was sick; 
that he never had any written communication with John J. 
Clarke; that he always met John J. Clarke at the Heckman 
Street house, always at the entrance in the hall on the way 
up to see the man who was sick; that he did not have occasion 
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to see John J. Clarke alone as his wife was always there; 
that John J. Clarke never discussed the personal history of 
his uncle with the witness nor gave witness any information 
relative to whether or not his uncle had made a will; that 
on the occasion of his second summons to the house Mon- 
seigner Connolv said that John Clarke was dying 

43 and that “I had better go see him;" that he said 
“Clark on Heckman Street is dying, you are wanted 

down there;" that it might be that John J. Clarke had come 
to the rectory but that under oath he could not say for sure; 
that the first call he had might have been a year previous 
to the death of John Clark and that he got better after that 
and that witness stopped giving him the sacrament; that 
the last call came the day lie died whether he was dead when 
witness got there or not witness could not remember; that 
witness annointed John Clark on the first occasion he was 
called to see him; that at that time he thought deceased 
was supposed to have pneumonia and that as a practice 
priests annointed any old person that had pneumonia as 
they are in danger of death; that witness was not sure 
whether or not he annointed John Clark on any other occa¬ 
sion but thought lie did just before his death; that he could 
tell from the sick call book of Saint Peter’s Parish as he 
made a notation of his sick calls therein; that upon his 
visits to the late John Clark that it took to anoint a person 
and hear their confession and give them communion about 
twenty minutes and on the subsequent occasions it required 
about ten minutes or less to give communion; that his pres¬ 
ent recollection was that John J. Clarke did not ask him 
to ask his uncle John Clark to make a will. That a letter 
was duly introduced in evidence and witness questioned 
as follows:— 

Q. Mr. Murphy. Now, Father, I hand you this letter 
dated July 13, 1936, addressed to Mrs. Kraeski and signed 
James C. Murphy. Can you identify that as your signa¬ 
ture? A. Father Murphy Yes, that is my signature? 

Q. Mr. Murphy. Did you write this letter? A. Father 
Murphy Yes I wrote that letter. 

Q. Mr. Murphy. Now, I will make this letter 

44 which James C. Murphy has identified as identified 
as caveator’s Exhibit 1. Directing your attention 

to this letter which you have just identified as your letter 
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to this passage: “One day his nephew told me that he had 
not made a will. He asked me to do so. I told him to fix 
up his affairs because he was not going to live.” With this 
letter which was written at that date, does that recall to 
your mind now whether or not John Clark did make the 
request which you here stated that he had? A. Father 
Murphy He may have told me to tell him to fix up his af¬ 
fairs, but 1 cannot quite recall the exact occasion. 

That it sometimes happens that one of the family would 
not have liked to have told an old man that he was dying 
but a priest can advise him to fix up his affairs; that judg¬ 
ing from exterior circumstances witness did not think that 
John Clark had a penny to leave; that the occasion to the 
best of witness’ present recollection was the first part of 
the vear and was after the occasion on which he annointed 
him; that witness could identify a letter addressed to Mr. 

Hickev but the same did not refresh his recollection as to 
% 

the occasion on which John J. Clarke made the request 
but that it was made at the Heckman Street house; that 
witness could not recollect whether the request was made in 
the presence of Bridgett Clarke who never took up the 
topic with him; that he formed his opinion that if the de¬ 
ceased left any money John J. Clarke whom he lived with 
was entitled to it because as far as witness could see the 
Clarke familv took care of the old man when he needed 
care; from general observation on visiting the house; that 
he thought the John J. Clarkes were the only people the 
old man had in the world; that he did not know until 
45 the legal proceedings were started that he had any¬ 
one else belonging to him in the world; that in tell¬ 
ing the old man to fix up his affairs he never mentioned 
John J. Clarke who was taking care of him and did nothing 
except to pass on to him the information that he was dying 
and to fix up his affairs; that he told the deceased to fix up 
his affairs under the impression that the John J. Clarkes 
were the only people in the world belonging to him; 

On cross-examination witness deposed in substance that 
on the first occasion he saw the deceased he looked pretty 
feeble and did not talk much except so far as was required 
by his spiritual wants; that to all appearances deceased 
was happy and contented with his surroundings as far as 
witness could see and was in a condition to transact simple 
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business transactions; that he could not swear to the num¬ 
ber of times he saw deceased but not more than six and 
probably less; that witness could not tell whether or not on 
these occasions deceased was in a condition to transact 
business to the extent of making a simple transaction or 
writing of any nature but he was able to talk intelligently 
in whatever conversation witness had with him; that from 
his dealings with the deceased he did not notice any indica¬ 
tion that he was not mentally balanced; that he had occa¬ 
sion to observe the surroundings and conditions in which 
the deceased was living with his nephew and that from 
these observations he appeared to be a member of the 
household; that his visits were short and that John J. 
Clarke and his wife Bridgett Clarke attended to the part in 
which witness was interested and that they seemed kind to 
him and showed a kindly interest in deceased. Referring to 
second deposition of Father Murphy, Page 9:— 

Q. Mr. Williams. Did you notice any deterioration in 
his mental condition ? A. Father Murphy. No, not in mind, 
but in the bodv. 

Q. Mr. Williams. Would you say, Father Murphy, that 
he was what we call a positive man? A. Father 
46 Murphy. No. 

Q. Mr. Williams. Did he know what he wanted? 
A. Father Murphy I should think he did. He was intelli¬ 
gent enough to explain the condition of his health. 

Q. Mr. Williams From your observation do you think he 
was a man easily influenced? A. Father Murphy I could 
not answer that. 

On redirect examination witness deposed in substance 
that deceased appeared to be a member of the household 
from the fact that he was not treated like a boarder in the 
place; that he had a comfortable bed and was looked after 
by the family who brought him the necessary comforts; 
and he knew that they were looking after him at that time; 
that he had no knowledge who was paying board for the 
deceased but to his observation he was a charity case in 
their home. 

Thereupon the caveators further to maintain the issues 
on their part joined called Margaret Carragher, a cavea¬ 
tor, who being first duly sworn testified on direct examina¬ 
tion in substance as follows: 
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That her maiden name was Margaret Clarke and that it 
was now Margaret Carragher and that John J. Clarke is 
her brother; that she had been acquainted with the de¬ 
ceased John Clark, her uncle, since 1902 when she met him 
at her sister’s, Mrs. Breen’s, in Washington; that when she 
first came out here from Ireland John Clark came to see 
her and she had seen him off and on since and he used to 
come to see her after she was married; that once in a while 
the deceased would come to the races and visit the family 
all around and before witness had a home she used to call 
at her sister’s to see him; that he always came to see wit¬ 
ness; that she saw her uncle about once a year; that about 
three years before he died he came to her brother’s John 
J. Clarke’s, in Washington but she didn’t remember 
47 what month only it was a short time after her hus¬ 
band died; that her brother John J. Clarke and his 
wife used to take him around to her house to see her quite 
often; that he never talked to witness very much; that he 
did not make any conversation with witness or any member 
of the family; that during the first vear the deceased was 
in Washington he did not suffer from any illness; that she 
never accompanied him anywhere; that he appeared to be 
getting feeble all the time but he did not use a cane; that 
lie could get around without assistance during the first year; 
that he never came to see witness alone but he came to her 
daughter’s funeral in 1935; that she visited him when he 
was sick but never saw him alone, either John J. Clarke or 
his wife Bridgett Clarke being present; that she always 
found one of them sitting with him all the time; that wit¬ 
ness never sat with him alone; that deceased was interested 
in the topics of the day and did not have to use glasses until 
just in the end when witness thought he used someone’s 
else glasses; that she saw deceased she guessed every two 
months or so; that witness did not know from what illness 
deceased was suffering; that part of the time he was con¬ 
fined to the house and part of the time in bed; that witness 
saw him in bed on the 24th of March 1936; that a year be¬ 
fore his death John Clark seemed to be all right and he al¬ 
ways said when he was sick he just had a cold; that he did 
not require assistance in getting about; that on the occa¬ 
sions when John J. Clarke and his wife, Bridgett Clarke, 
brought the deceased to visit witness she never saw him 
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alone, they would all sit together in her house; that he did 
not have any physical defects during this period or a year 
before he died; that he had a cough but she couldn’t say 
whether or not it was continuous; that lie always said he 
had a cold; that he visited witness during the last year of 
his life; that lie had a fever and appeared sort of weak; 
that witness did not know from what illness deceased was 
suffering only knew that he had a fever and was getting 
more weaker; witness did not know whether or not 
48 deceased had pneumonia during December 1935 only 
that he had something the matter with him; that she 
did not notice any change in his physical condition at the 
lime he first came to Washington; that in the fall of 1935 
the deceased was quieter or more forgetful than she had 
previously noted; that on the 24th of March 1936 deceased 
just kept counting on his fingers like and saying that they 
would all come in soon; that he was talking about the races; 
that all the deceased said was they would be home to-night; 
that witness never talked with the deceased in regard to 
making a will; that Bridgett Clarke spoke to witness in re¬ 
gard to the deceased making a will and said he didn’t make 
any; she was kind of worried; that a couple of days before 
her uncle died Bridgett Clarke called witness on the tele¬ 
phone and said her uncle hadn’t made a will yet; that on 
the occasion of the 24th of March when witness called on de¬ 
ceased she said “Uncle John don’t you know me?” and sat 
there for quite a long time; that during the last few months 
of deceased’s life his hands trembled: that based from her 
observations in the month of March witness was of the opin¬ 
ion that the deceased was not able to make a will. 

On cross-examination witness testified substantially as 
follows: That during the years from 1902 until deceased 
came to live in Washington he spent his vacations with the 
John J. Clarkes, but he would only stay a few days. 

Thereupon the caveators further to maintain the issues 
on their part joined called Frank Clarke, a caveator, who 
being first duly sworn testified on direct examination as 
follows; 

That his name was Frank Clark and he was a resident of 
Washington and that the late John Clark was his uncle; 
that he first became acquainted with the deceased in 1903 in 
Baltimore where the deceased was living at that time; 
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49 that his health seemed all right but that six years 
ago he seemed to fail rapidly; that after deceased 

came to Washington to live witness used to visit him right 
often and that deceased visited witness at times; that wit¬ 
ness visited the deceased at his brother John’s house; that 
during the last year of his uncle’s life when he was feeling 

sick and in bed witness would see him everv dav other 

•> * 

times about every two or three weeks when he was walking 
about; that during the last year of his uncle’s life the old 
gentleman didn’t attempt to go downstairs by himself; that 
witness did not pay much attention to his uncle’s com¬ 
plexion that he would talk and stop all at once and look 
right ahead and then later finish the subject: that his 

50 hands trembled; that during the latter part of De¬ 
cember, 1935 he saw deceased several times and gave 

him a Christmas present through Mrs. Bridgett Clarke but 
the deceased never acknowledged it; that his brother John 
and his wife Bridgett Clarke, brought the deceased to visit 
witness several times during the last vear of his life but 
that he never saw deceased alone on these visits; that de¬ 
ceased never expressed any desire to leave the Clark’s and 
go back to Philadelphia; that witness called on the de¬ 
ceased on March 16th, which date he fixed because he re¬ 
called talking about St. Patrick’s Day. Thereupon, the fol¬ 
lowing occurred: 

Q. Explain just what happened during the visit at that 
time, March 16th. A. When I came into the room I spoke 
to him and he didn’t answer me. He looked at me like he 
never saw me before and didn’t recognize me for some time. 
Later on after I kept talking to him he did and he said, 
“This is Frank.” That witness saw deceased again on the 
19th of March, which date he fixed because there was a high 
flood in Washington which he jotted down in a book when 
he went home; that on this occasion the deceased was 
propped up in bed at the Heckman Street house; that he 
had such a cough that he was just gasping for breath and 
couldn’t talk much, although he did talk some; that after 
this he saw deceased two or three times just before he died; 
that he onlv saw the deceased alone brieflv on occasions 
approximately the middle of April and the first week in 
March; that the only opportunity he had to see him alone 
was only a minute or two on any occasion during the last 
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year of his life; that just before he died witness was with 
deceased several times alone; that he formed an opinion 
from his observations of deceased on various visits that he 
was of unsound mind; that witness called upon the deceased 
diiring the first week of March and that while he was talk¬ 
ing he stopped and pointed his finder towards the wall and 
said that those dogs have a good time chasing those 
51 rabbits; that after the death of John ('’lark he met 
Mr. Williams, having called at his office and intro¬ 
duced himself; that witness told Mr. Williams he was not 
satisfied with the alleged will, he didn’t think it was a will 
that his uncle would make; that witness pointed out to Mr. 
Williams the difference in the signature of the will on the 
first and second pages and asked him if in his opinion there 
was any pressure used on his uncle to sign that paper, and 
Mr. Williams told him that he thought not; that when he 
went into the room with the will he asked deceased if this 
was what he wanted and deceased replied yes, but he didn't 
see whv it was necessarv. 


On cross examination the witness testified in substance 
that he fixed the time that he called upon the deceased on 
the 19th of March, as between two and five o'clock; that he 
remained an hour; that the deceased didn’t talk for two 
minutes witness thought during the hour: that witness came 
to see Mr. Williams because he was dissatisfied with the 
alleged will; that witness didn’t think it was a will that his 
uncle would make; that he knew the deceased and the peo¬ 
ple he had lived with; that he did not think that his uncle 
would leave anvthing to the witness; that wasn’t the rea- 
son, but that his uncle lived in Philadelphia twenty seven 
Vears and there was a girl in the house where he boarded 
and his uncle thought a lot of her and witness thought he 
would leave something to her; that this girl was not a rela¬ 
tive; that this girl having been left out of the will was only 
part of the reason that witness called on Mr. Williams; 
that another reason was that the deceased thought a lot of 
his niece, Mrs. Kraeski, and of his sister, Mrs. Oarragher, 
and witness thought deceased would leave both something; 
that when he called upon Mr. Williams he asked if it wasn’t 
possible for the family to get together and make some kind 
of compromise but that witness did not want anything for 
himself and that he told Mr. Williams he didn’t want any- 
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thing for himself; that he had employed counsel at 

52 the time he called on Mr. Williams; that it might 
have been two months after his uncle’s death when 

he called upon Mr. Williams but he couldn’t fix the date; 
that after the will was made on the 20th of March he saw 
deceased about six times at the Heckman Street house; 
that he didn’t recall whether Mr. and Mrs. John J. Clarke 
brought the deceased over to witness’ house within two 
weeks of his death; that he had some talk with John J. 
Clarke in reference to the will but lie could not fix the date 
of the conversation; that it was approximately six weeks 
after the death of his uncle and was at the home of witness; 
that witness asked John J. Clarke if it would be possible 
for the family to get together and compromise the affair 
instead of going to Court; that John J. Clarke replied at 
first that it would be a good idea, that he didn’t like to go 
to Court; that that was about all witness said and that he 
and his brother John J. Clarke, up to that time had been 
friendly; that since that date there had been no intercourse 
between witness and John J. Clarke; that later John J. 
Clarke said in reference to this compromise, in substance, 
to lef it go. That this interview took about an hour, but 
that was all the witness could remember of the conversation 
as the rest of the family were talking; that during the 
twenty seven years that that the witness’ uncle lived in 
Philadelphia witness stated he had seen him about twelve 
times; that witness went once to Philadelphia to see his 
uncle and saw him an additional ten or eleven times in 
Washington, sometimes at witness’ house; that he couldn't 
fix the occasion when the deceased referred to dogs chasing 
rabbits other than the first week in March; that his uncle 
was then in bed in his own room at John J. Clarke’s house; 
that he wouldn’t say that the deceased was comfortable in 
John J. Clark’s house; that he wouldn’t think so, that the 
clothes on the bed he was lying on weren’t clean and he 
couldn’t go to the lavatory alone and he didn’t think it was 
possible for Mrs. Bridget! Clarke to take care of 

53 the family and the deceased at the same time; that 
he suggested that the deceased be taken to the hos¬ 
pital where he could have some care; that he did not offer 
to pay or share the expense of hospitalization. Thereupon, 
the following occurred: 
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Q. Getting down to this date about the dog and the rab¬ 
bits? How did that come up? How did he happen to say 
it ? A. He just said it. 

Q. How long had you been there? A. Half hour or so. 

Q. What had happened? A. He just sat there propped 
up with pillows and wasn't able to talk. 

Q. You didn't say anything? A. Not much. 

Q. Who else was there? A. I don’t remember anybody 
else. 

Q. You were alone with him? A. Yes. 

Q. You had no trouble seeing him alone? A. Not the 
last two months. 

Q. Did you have difficulty seeing him alone before that? 
A. Yes. 

Q. This was about two weeks before he made his will? 
You saw his alone then? A. Yes. 

Q. You didn't say anything for a whole hour, you just sat 
there? A. That’s about right. 

that when deceased talked about the dogs chasing the rab¬ 
bits it suggested to witness that the man's mind wasn't 
sound; that he never heard that at dog races there was a 
mechanical rabbit which the dogs chased; that on the 19th 
of March witness was at the Heckman Street house 
54 with the deceased for about an hour between two 
and five o’clock in the afternoon; that when he called 
upon the deceased on the 19th of March he didn't recollect 
anything that the latter said; that on the occasion when the 
deceased spoke about the dogs chasing the rabbits on the 
wall all that witness said was that there weren't anv rab- 
bits there, as there’s no use talking to a man in his condi¬ 
tion. 

Thereupon the caveators rested their case and the cav- 
eatees in order to maintain the issues, joined on their part, 
called John J. Clarke, one of the caveatees, who after being 
duly sworn, testified on direct examination in substance as 
follows: 

That witness had resided at 153 Heckman Street, S. E., 
Washington, District of Columbia, for twentv seven vears 
last past, and had been employed at Providence Hospital 
since 1922 as a truck driver and gardener; that he first met 
the deceased in June 1898 at the home of witness’ sister, 
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Mrs. Breen, which was at the time witness first came from 
the old country over here; that this was in 1904; that after 
deceased went to Germantown witness saw him a couple 
of times a year when he used to come and visit at witness’ 
home for a week or two while going; to the races; that when 
he stayed with witness it was always as a guest and that 
he paid nothing; that he had never received a cent from 
the deceased; that deceased retired from his employment in 
Germantown about 1931 or 1932 and that he lived in Phila¬ 
delphia for about two years after he had retired; that dur¬ 
ing this period he came back and forth to visit at the home 
of witness and wouldn’t stay with any of the rest of the 
family; that he came to live permanently in the home of 
witness about three years before he died; that when the 
deceased came to live at the home of the witness in 1933 he 
was a pretty sick man; that deceased always had a good 
appetite up until he died and that deceased was out with 
witness about two or three weeks before he died for 
55 a drive and to see his cousins at Laurel; that de¬ 
ceased did not go into the house because it was rain¬ 
ing heavily; that he wore glasses and read the newspapers 
continually and some race horse sheets; that racing was 
his hobby and deceased would get up every morning at five 
o’clock and wait for the paper; that the last year he didn't 
go to the races much but that the year before he went to 
Bowie and Charleston. Thereupon, the following occurred: 

Q. At some time the question arose about his making a 
will? A. It never did. 1 never bothered about his will, I 
didn't want his money, if he wanted to give it to me it was 
all right. 

Q. Didn't the question arise at some time? A. Not with 
me. 

That witness recalled the day that Mr. Williams first came 
to the house but he did not know what time of day it was 
and he was not at home, but came in before Mr. Williams 
left: that he was at home on the following dav when the 
will was executed and Mr. Williams asked him to go out 
and get a witness; that he went out and got Mr. Pope and 
remained downstairs until he was called; that he was not 
in the room when the will was signed but was shortlv there- 
after; that the deceased did not ask him to take charge of 
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the will; that deceased said that he had got everything fixed 
up, which was all the witness knew that the will had been 
executed; that some time after the death of his uncle he 
had a conversation with his brother Frank at 427 lGth 
Street, S. E.; that he could not fix the date but that Frank 
called witness on the telephone and said he wanted to see 
him and that accordingly he went to Frank’s home and 
Frank was there with Evelyn, his wife, and his daughter; 
that he came out to the automobile and asked witness to 
get out as he wanted to talk to him, and then Frank took 
witness out on the porch and talked; that Frank said that 
there was something wrong with the will; that in the 
5fi first place the signature wasn't right, that it was not 
deceased’s signature; that witness said to Frank that 
he knew nothing about the signature; that after that wit¬ 
ness just walked out to the car and waited there until his 
wife came out: that no suggestion of compromise was made 
at that time; that Frank at that time said he had seen a 
party to the will; that after deceased made his will the other 
relatives saw him before he died, he believed all of them, 
Frank, Sarah and Kate; that two weeks before he died he 
took deceased on a visit to the Kraeskis in Laurel; that he 
also took deceased to the home of Frank, but that he was 
not at home so they did not get out of the car, but talked 
with Frank’s wife while sitting in the car; that witness had 
observed no change mentally in the deceased up to the time 
of his death; that deceased read the newspapers clean up 
until he died; until about the day before he died; that to 
the best of witness’ recollection Frank had not been at the 
Heckman Street house on the day Mr. Williams was first 
there; that Frank might have been there earlier in the 
month of March, as he used to come sometimes when wit¬ 
ness was working because Frank’s shift and that of wit¬ 
ness were different; that witness never had any conversa¬ 
tion with deceased as to what he was going to do with his 
money and he never knew how much he had, even a penny. 

On cross examination witness testified in substance that 
he never recalled the deceased having pneumonia; that he 
was very sick about a year before he died, although he was 
home in bed two days; that Doctor Dunne came to see him 
and that when the Doctor came deceased was in the front 
room sitting in a chair; that an occasion arose when he 
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called in the services of Father Murphy, which was not long 
before John Clarke died. That Father Murphy attended 
the deceased for a couple of years; that the first occasion 
of Father Murphy being called to the house was when Uncle 
John didn't feel like going to church and wanted to confess 
to Father Murphy; that Father Murphy called on the de¬ 
ceased six or eight times; that while he lived at the 
57 home of witness he went to the Laurel races every 
day and witness wanted him to stay with his rela¬ 
tives in Laurel so he wouldn’t have to go out on the train, 
but deceased wouldn’t do it; that up until he got real sick 
in May, 1936 deceased could walk better than witness; that 
witness made no inquiry as to what was the context of de¬ 
ceased’s will and was not actually in the room at the time 
deceased put his name to the will; that he went into the 
room he guessed about five minutes afterwards; that he 
didn’t remain over two minutes because he had to go back 
to work at it was after dinner; that witness had been in to 
see his uncle earlier in the dav; that there never was a dav 
he didn’t see him; that the deceased was never talkative 
and never had much to sav to anvbodv unless tliev talked 

mt v i * 

about race horses; that he recollected that Mrs. Carraglier 
came to call about the 24th of March, 1936, and remembered 
taking her to deceased’s room; that he did not remember 
the exact date; that Mrs. Carragher came to see the de¬ 
ceased very seldom; that he didn’t remember taking Mrs. 
Carragher upstairs on this occasion as his recollection was 
that the deceased was downstairs at the time; that he rec¬ 
ollected no occasion when he took Mrs. Carragher to see 
the deceased when the latter did not recognize her; that it 
never happened that he said to the deceased, “This is Mar¬ 
garet”, and the latter did not respond; that he had never 

seen deceased when he didn't know evervbodv in the room 

% •> 

and that he was very positive as to this and wouldn’t say 
it if he wasn’t; that after the deceased went to Ireland in 
1904, he went back to Baltimore but never to work. There¬ 
upon the following occurred: 

Q. Do you remember an occasion Mr. Clark, when you 
asked Father Murphy to come to your house and asked him 
to see your uncle and speak to him about settling his worldly 
affairs? A. I never spoke to him about his affairs. I never 
spoke to Father Murphy about him. I wasn’t interested in 
his affairs. 
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5S Q. You never spoke to Father Murphy about your 
uncle making a will or settling his affairs? A. No. 

Q. Do you think you would recall such an occurrence? A. 
There's no doubt in my mind that I didn’t speak to Father 
Murphy about getting my uncle to make a will and settling 
his affairs. 

That he didn’t know that John Clark had any property; 

that he did not make auv overtures to Mrs. Kraeski at anv 

•• •> 

time requesting that she cooperate with him in getting 
Uncle John to make a will so his money wouldn’t go to per¬ 
sons he wasn't particularly interested in; that the deceased 
never expressed a desire to go to the hospital when he was 
sick; that he said nobodv would take good care of him and 
he wanted to stay at the witness’ home where good care 
was taken of him; that he did not think deceased was one 
of those people who have a fear of hospitals; that he never 
saw any change in deceased’s mind or any change in him at 
all; that John Clark died in witness’ arms and lit his pipe 
fifteen minutes before he died; that he did not summons 
Mr. Williams to come and see the deceased; that Doctor 
Dunne was the family physician; that he came to Provi¬ 
dence Hospital but witness did not know whether he was 
oil the staff or not; that sometimes Dr. Dunne was called 
to see the deceased on the telephone and sometimes witness 
drove over and told him; that witness paid Doctor Dunne; 
that witness believed that the deceased paid for drawing 
the will, and although he did not have a checking account 
or a savings account he had money with him all the time 
and witness thought the money was sent to him; that he 
though he got it in a letter; that he knew that the deceased 
paid Mr. Williams because witness had the receipt; that 
deceased gave witness a pipe one time, but he did not offer 
to pay board; that he could not recollect whether or not 
Frank Clark came to the Heckman Street house in 
59 March, 1936, nor could he tell how often Frank Clark 
came there as he would come when witness wasn’t 
there; that he didn’t come nearly every day when the de¬ 
ceased was sick in bed, although he might have come every 
other day. 

Thereupon, the caveatee in order to further maintain the 
issues on their part joined, recalled Ernest F. Williams, 
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who having been previously duly sworn, testified on re¬ 
direct examination in substance as follows: 

That he had been a practicing attorney at law for the 
past ten years; that he was called upon to make a will for 
the late John Clark on the 19th of March, 1936, on which 
date he met the deceased for the first time at 153 Heckman 
Street, S. E., about S.30 in the evening; that he went to this 
address and introduced himself to Mrs. Clarke; that she 
conducted him upstairs and introduced an old gentleman 
as John Clark; that thereafter he talked to him alone for 
a short time; that witness asked John Clark what he wanted 
to do with his property and that he answered very emphat¬ 
ically that he wanted to leave it all to John J. Clarke and 
his wife, Bridgett Clarke; that he was careful to make sure 
that the deceased didn’t want to leave any of it to anyone 
else and asked the deceased about who his other relatives 
were; that the deceased answered by naming them over as 
he recollected; that he was with the deceased probably fif¬ 
teen minutes, not verv long; that during the conversation 
with the deceased he made a few pencilled notes from what 
had been told him and went back to his office and drafted a 
paper which was to be a will after it was executed; that the 
following morning, March 20th, he thought it was, he re¬ 
turned to the Heckman Street house; that on that occasion 
he saw Mrs. Clarke again, who conducted him upstairs and 
left the room; that he then talked to the deceased a little 
while and showed him the paper which he had drafted; that 
the deceased said he preferred to read it and he did so 
aloud, and witness followed him and verified the previous 
information, particularly about the other nieces and 
60 nephews and then deceased called witness’ attention 
to the number four, that should be changed to five 
as the change appears on the will; that witness asked the 
deceased if the paper contained exactly what he wanted 
done and he said it did; that he then asked deceased if he 
was ready to execute it and he said he was; that he asked 
deceased who he would like to have for witnesses, and the 
answer was that he wanted witness for one and then an¬ 
swering an inquiry whether he knew anybody else that he 
wished to have he said Mr. Pope, so Mr. Pope was sent for; 
that during the actual execution of the will there was pres¬ 
ent, the deceased, Mr. Pope, and himself; that afterward 
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John J. Clarke came into the room; that his recollection 
was that the deceased asked John J. Clarke to take care of 
the will and John J. Clarke declined to do so; that the tes¬ 
tator then asked witness to take care of the will and was 
told if he wished it witness would take it and keep it in his 
office safe and that deceased could change it at any time 
he wished; that witness took the will with him when he left; 
that the deceased mentioned on the 19th of March, and 
again he believed, on the 20th of March, that in Ireland it 
wasn't necessary to make a will; that although deceased 
was clear about what he wanted done, it seemed hard to 
make him understand that he had to put his wishes in writ¬ 
ing; that after it had been explained to him deceased seemed 
to understand the necessity of a writing; that from his ob¬ 
servations of deceased on March 19th and 20th, witness was 
of the opinion that the deceased’s mental condition was all 
right; that on March 19th he might have been a little sleepy 
as he was an old man, and it was getting on towards 9 
o’clock; that on the 20th of March, he was very wide awake 
and alert; that deceased said one thing that surprised wit¬ 
ness a little in that he asked that a copy of the will be sent 
to the savings institution in Germantown where he had an 
account, and witness told deceased that he wouldn’t 
61 advise it as the savings institution hadn’t been 
named as executor; that witness was paid for his 
services in drawing the will, not bv check but bv cash, the 
monev being sent through the mail. 

On cross examination witness testified in substance as 
follows; That he was one of the attorneys representing the 
estate of John Clark deceased; that he prepared the papers 
for the probate of the will; that the assets of the estate were 
about six thousand two hundred dollars; that he inter¬ 
viewed Dr. Dunne, a witness offered by the caveators, at 
his residence, while the case was pending and before he 
testified; that on the day that the will was executed he was 
at the Heckman Street house at least three quarters of an 
hour, and maybe longer; that Mr. Pope was there fifteen or 
twenty minutes; that practically none of the talks with the 
deceased which he had previously testified to concerning 
the contents of the document was in the presence of Mr. 
Pope, but the change which the testator had directed did 
have to be called to Mr. Pope’s attention, and at the tes- 
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tutor’s request was initialed by witness and Mr. Pope; that 
this was the change which appears in ink on the original 
and that he thought the change was for the word three to 
live; that he did not think Mr. Pope was present when the 
testator said that he didn’t see why this was necessary; 
that the regular office hours of witness were from nine to 
live in the afternoon; that he knew that the testator was 
ill but that his call in the evening was somewhat for witness 
own convenience as lie was busy and didn't want to be out 
in the afternoon and that the deceased was then ill enough 
so that he could not come to the office of witness; that under 
normal circumstances he would expect a client to come to 
his office: that he had a conversation over the telephone 
with Bridgett Clarke upon the occasion of his being asked 
to come to the Heckman Street house and she told him that 
the deceased wanted to see him and she thought it was 
about a will; that the testator actually named his next of 
kin but called some of them by their first names and 
02 indicated the number; that he did not think he named 
everyone by complete name; that he gave the first 
name and the number belonging to each particular family 
and was positive about that and that this data witness in¬ 
cluded in the draft of the will. Thereupon, the following 
occurred: 

Q. Are you positive he said four living children of his 
deceased brother? You know now to the contrary? You 
are connected with the case, are you not? A. I presented 
the petition for probate. I am certain I left nobody out. 

Q. Now, I call your attention Mr. 'Williams to the group 
of persons that you named on the second page of this peti¬ 
tion starting out with Sara Clark, residing at 16th Street, 
Kate Kracski at Laurel, Maryland, two residing in Eng¬ 
land, and one in-, and Mollie Clark Dooley residing in 

Ireland. Those are the children are they not, still living? 
A. That is the information, I don't know any of them. 

Q. At the time you drew this petition you knew as a fact 
that there was a mistake then in this will, and that there 
were five living children of Lawrence Clark, and not four ? 
A. Yes. 

That he did not have any talk whatever prior to the execu¬ 
tion of the will, about it, with Bridgett Clarke: that he did 
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not have any conversation with John J* Clarke prior to the 

actual execution of the document about what the old man 

expected to do with his property, and that he did not have 

anv conversation with anvbodv other than the testator; 
• * » • 

that he obtained all the information from the testator; that 
he interrogated the deceased in a general way as to what 
property he had; that it was not his custom to find out just 
how extensive personal property is, but that he interrogated 
enough to be absolutely satisfied it was all person- 
60 alty. that his purpose in interrogating the deceased 
as to who were his next of kin was to ascertain if 
deceased knew who they were; that he only went over with 
the deceased what property he owned in a general way, 
sufficient to find out he had not very much, but that he had 
a savings account of some size and witness believed that 
deceased told him that was all he had; that as a lawyer he 
knew that the recitation in a will whether a man was of 
sound and disposing mind was whether he knew the natural 
objects of his bounty and their just claims upon him, and 
he also knew how positive testator was about what he 
wanted to happen to his property; that as a lawyer he fur¬ 
ther knew another test that usually went hand in hand with 
the foregoing, was whether testator knew the property he 
owned and had to distribute but that he didn't make any 
mention in the will of the amount of testator's property; 
that the two occasions, March 19th and March 20 , 1936, 
were the only times that he ever saw the old man; that wit¬ 
ness did not hold himself out to be an expert on mental 
diseases or psychiatry. 

Thereupon, the caveatees, further to maintain on their 
part the issues joined, called as a witness caveatee Bridgett 
Clarke, who being first duly sworn on direct examination, 
testified in substance as follows: that she was the wife of 
John J. Clarke and resided with him at 153 Heckman Street, 
S. E., Washington, D. 0.; that she had known the deceased 
from October, 1904, which was the year she was married; 
that she first met him at his niece’s house when she was 
calling with her husband, and she met him several times 
afterwards when he had come back from Ireland, in 1904; 
that that year she did not think he was working; that after 
deceased went to Philadelphia, he came down to Washing¬ 
ton about twice a year and always stayed with witness and 


KRAESKI VS. CLARKE. 


47 


her husband; that in 1905 deceased stayed at their house 
for several weeks at a time when her husband was sick, and 
she thought on that occasion deceased was out of work and 
did not think he was in Philadelphia in 1905 because 

64 he was godfather to her oldest daughter; that after 
he went to Germantown the first year, he came to 

stav with witness and her husband twice for two weeks; 
that in 1909 and 1910 he stayed at the home of witness and 
her husband, and again in 1917, and stayed sometimes only 
a few days and sometimes a few weeks, but after 1910 de¬ 
ceased did not come to visit so often; that there were a few 
years when she and her husband didn’t hear from him at 
all, she couldn’t remember what years those were, but she 
did remember that he came back in 1924, and she nearly 
dropped dead when she saw him at the door because she 
had heard that he was dead; after 1924 he came to visit at 
the home of witness and her husband everv vear: some- 
times he would onlv stav two davs when he went to the 
races and his money didn’t last, but if his money lasted he 
would stay two weeks; that when he visited at the home of 
witness and her husband over this period of twenty years 
he was always a guest and never paid anything; that he 
never gave witness any money until after he came to live 
permanently at the home of witness and her husband; that 
he was always treated as a member of the family; that he 
came the latter part of June, 1933 to visit at the home of 
witness and her husband and stayed four weeks; that he 
wasn’t well and went back to Philadelphia and came back 
in September, and that after September he lived perma¬ 
nently at the home of witness and her husband until he 
died; that during this period he was a member of the house¬ 
hold and never paid board but at times when witness was 
paying taxes in March and October he would give witness 
fifteen or twenty dollars, whatever she needed to make up 
the taxes; that the amount which deceased gave witness 
would not average more than thirty or forty dollars a year; 
that when deceased first came to live permanently in Wash¬ 
ington he was right ill, but he continued to improve right 
afterward because he was well enough to go to the Pimlico 
races; that after that he had little spells, generally 

65 heavy colds; that his health appeared to be fine; that 
in the mornings he read the paper then he went out 


48 


KRAESKI VS. CLARKE. 


with witness’ husband or would go to see ball games or 
something like that; witness did not know what he did the 
rest of the time; that witness observed no change in de¬ 
ceased’s physical condition while he was living at her home; 
that up to the month he died there was no change in his 
mental condition; that she recollected the day he died that 
he sat up and read the paper and asked witness to fill his 
pipe for him and deceased sat up on the side of his bed and 
smoked it and asked witness to get some dish for supper; 
that he died at 4.30 in the afternoon; that Father Murphy 
was at the home on several occasions, the first time in the 
first part of 1935: that her recollection was that her hus¬ 
band, John J. Clarke, went over after him; that on that oc¬ 
casion Father Murphy went upstairs, heard confession and 
came back the next morning and gave deceased Holy Com¬ 
munion; that she met Father Murphy at the door and took 
him to the room in which deceased was, and left him there; 
that deceased was always alone with Father Murphy; that 
in March, 193G deceased was speaking about making a will: 
that on one occasion when Father Murphy came to the 
house her husband, John J. Clarke mentioned to Father 
Murphy that he wished Father Murphy could make de¬ 
ceased fix up his affairs; that this conversation took place 
in the parlor in the Heckman Street house, and it was some¬ 
time before the deceased had made a will; that witness did 
not assist deceased in making a will; that deceased asked 
witness to get a lawyer and she did not know anyone and 
decided to ask Mr. Tucker, an insurance agent, and he rec¬ 
ommended Mr. Ernest Williams; that she called Mr. Wil¬ 
liams at his office, but he was not there, and she talked with 
his secretary, and that as far as witness could recall Mr. 
Williams called her that evening; that she recalled Mr. Wil¬ 
liams coming to the house on March 19th in the evening 
about 8.30; that she took Mr. Williams upstairs and 
66 left him there and her husband came home before 
Mr. Williams left; that Mr. Williams stayed about 
fifteen or twenty minutes; that she had some talk with him 
when he came downstairs and Mr. Williams said he had 
taken some notes and would come back the next day; that 
the next day Mr. Williams came back between 11 and 11.30 
and witness took him upstairs and he stayed with deceased; 
that there wasn’t anybody there then; that later her hus- 
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band came home to lunch and went upstairs and saw Mr. 
Williams. Thereupon, the following occurred: 

Q. Did your husband get a witness? A. Yes, sir. He 
went up and asked Mr. Pope. 

Q. Did he come back with somebody? A. He came back 
with Mr. Pope. 

Q. What did Mr. Pope do? A. He went upstairs. 

Q. Who was up there? A. Mr. Williams, Uncle John, 
and Mr. Pope. 

Q. What did your husband do? A. He went up there. 

That witness never had any conversation with deceased 
about his financial affairs or property, and did not find out 
how much property he had until after he died, when she 
was told by Mr. Williams; that during the time that de¬ 
ceased lived at her house, she, on one occasion when he went 
to the Pimlico races and lost, loaned him fifty dollars and 
a few days later twenty dollars more; that deceased paid 
her back; that deceased went to the Pimlico races, the 
Bowie races, Laurel races, and another one she did not 
recollect; that he went to Laurel everv dav and to Pimlico 
two weeks straight and continued to do so everv time that 
lie lived with them except the last year; that witness could 
not remember the date when she heard her husband tell 
Father Murphy that he ought to put things straight; that 
it was sometime prior to the deceased making a will; 
fiT that her husband had had a serious operation, and 
since that time his memory had not been good and 
she noticed the change after the operation. 

On cross examination the witness testified in substance 
that she was present when her husband spoke to Father 
Murphy, and her recollection was he said, “I wish he would 
put his affairs straight”; that she could not recollect 
whether or not John J. Clarke asked Father Murphy to 
suggest to deceased that he put his affairs straight; that 
her recollection was that her husband said, “I wish he 
would put his affairs straight”; that she could not recollect 
the direct words of Father Murphy’s answer; that this was 
the only occasion that she recollected any conversation in 
reference to the settlement of the deceased’s affairs; that 
she never had any conversation with Mrs. Kraeski in ref¬ 
erence to his affairs, and was positive as to that; that she 


50 


KRAESKI VS. CLARKE. 


recollected the occasion when Frank Clark sent for her 
husband and asked her and her husband to conic to their 
house, and he ordered all of them out of the room except 
her husband, and then he told them they could stay there 
and took her husband out on the porch. That in 1935 de¬ 
ceased had a severe attack; that he was in bed at that time 
about two or three weeks with a severe cold and high fever, 
and Father Murphy came to see him and so did Dr. Dunne; 
in March, 1936 he was confined to his bed about two weeks; 
that he was taken sick on Ash Wednesday; that he had been 
out all day with her husband on the truck and he came home 
feel ini*; badly and went to bed; that he was in bed when Mr. 
Williams came to see him and was in bed the day he made 
his will; that he had been in bed about a week when he made 
his will, and he stayed in bed another week; that he didn’t 
get out of bed on the night of the 19th of March, 1936, as 
witness would not permit him to get out of bed, and that 
he did not greet Dr. Dunne downstairs on that occasion; 
that he did greet Dr. Dunne downstairs after he had made 
the will; that Frank Clarke did not come to see him on the 
19th of March, 1936, and that witness knew this to be a 
fact because Dr. Dunne was there in the morning, 
6 S and she called Mr. Williams about 11 o’clock that 
day and Frank Clark wasn’t there on that date, nor 
for two or three days later; that no other member of the 
family was there on the 19th of March or the 18th, but she 
recalled that Mrs. Carragher, her sister in law was there 
about the 25th; that deceased did not have any fainting 
spells at any time and he did not show any lack of interest 
in things and his interest was strong all the time; that the 
week before he died he was downstairs and had supper with 
the family, and then he went down gradually; that witness 
recollected the occasion when she and her husband took the 
deceased out to see Mrs. Kraeski which was quite while 
after he had made his will, and Mrs. Carragher was then 
staying at her house and they took her along; that on this 
occasion when they were at the Kraeskis house it was rain¬ 
ing and the deceased wouldn't get out of the car; that de¬ 
ceased was offered and umbrella but he wouldn’t go in; 
that deceased had a lovely disposition; that she recollected 
the occasion when her husband acquired a new car and that 
she and her husband went out to Mrs. Kraeski’s house in 
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it; her two sons stayed at home with the deceased, as the 
deceased did not want to go; that she had corresponded 
with the deceased when her husband was in the hospital 
and wrote to him every two or three days because decease 
wanted to be kept informed; that she was familiar with the 
signatures of the deceased when he was strong and vigorous 
and that it was the signature on both places on the will. 

Thereupon, the caveatees, to further maintain the issues 

on their part joined, recalled caveatee John J. Clarke, who 

had already been sworn on redirect examination in sub- 
• 

stance as follows: that witness had heard the testimony of 
his wife, Mrs. Bridgett Clarke to the effect that she had 
heard witness talk to Father Murphy, as to wishing that 
the old man would put his affairs straight; that this testi¬ 
mony refreshed his recollection; that he had forgotten 
about it, but he did ask Father Murphy to straighten 
69 up the deceased’s accounts; that he never made the 
suggestion to Mrs. Kraeski on a prior occasion, ask¬ 
ing her to cooperate with him in getting the deceased to 
make a will; thereupon, the following occurred: 

Q. Xow you have your recollection refreshed having 
heard your wife testify to this, just tell us exactly how the 
thing came up? Who brought the subject up? A. I guess 
I did, I said to Father Murphy as I was going to work, to 
see—I wish you would get him to straighten up his affairs, 
and then I went to work. I did it more offhand than any¬ 
thing else. 

Q. You said vou didn’t know he had anv property? A. 
No. 

Q. You said he ought to fix his affairs up? A. Yes. If 
he had any. 

Q. What did Father Murphy say? A. He didn’t say 
anything at all. 

Q. Did there come a time when you found he had asked 
decedent to fix his affairs? A. Yes. Uncle John told me. 
He said, “I haven’t got anything to fix at all, everything I 
have is going to you and your wife. You can consider that 
for taking care of me.” 

Q. Do you remember testifying when you were on the 
stand before to the effect that you never spoke to your 
Uncle John about his making a will? Xow you remember 
a conversation vou had with your uncle John when he talked 
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about his property and the fact that Father Murphy had 
conversation with him ? A. He told me that afterwards. 

Q. After what? A. After Father Murphy spoke to him. 
I never told him. He told me himself. 

70 Q. About when was this conversation? A. I can’t 
tell you. 

Q. Was it before your uncle made his will? A. Yes. I 

always run up to see him when I went into the house and 

he said Father Murphy was here and wanted me to fix up 

niv affairs. 

• 

Q. Were you in the room when Mr. Pope .testified? A. 
Xo. 

Q. Would it help you if Mr. Pope said you were in the 
room. You were there when the will was signed? A. Yes. 

Q. You were in the room ? A. Xo, I was in the hall. T 
went up with Mr. Pope. He was one of the couple that 
signed it. 

Q. You went out before Mr. Pope signed it? A. I went 
downstairs. 

Q. Were you where you could see your uncle sign this 
will ? A. I don’t think so. 

O. Is there anv doubt about it in vour mind? You don't 

V • • 

remember? A. I didn’t see him sign. 

Q. How long were you in the room the day your uncle 
signed this paper which we bring forth as his will? A. I 
don't think I was there at all that day.—Yes, but not when 
he signed it. 

Q. You don’t think you were in there when he signed it ? 
You didn’t see him? A. No. 

That he did not see the deceased sign the will; that witness 
went to get Mr. Pope as a witness, at the request of Mr. 
Williams. 

Thereupon, the caveatees rested, and the caveators in 
order to maintain the issues on their part joined, recalled 
Kate Kraeski, a caveator who had previously been duly 
sworn and who on redirect examination testified substan- 
tiallv as follows: that on the occasion when John J. 

71 Clarke and his wife and Mrs. Carragher called on 
witness in May, 1935, the question of the deceased 

making a will came up. 

Thereupon, the caveators rested and no further evidence 
was submitted. 
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Thereupon, caveatees made an oral motion in open court 
for a directed verdict on all the issues heretofore framed, 
and thereupon the court announced that it would sustain 
said motion as to issues number three and four and direct 
the jury to render a verdict of “no” on issues number 
three, namely: “Was the said paper writing purporting 
to be the last will and testament of said John Clark, de¬ 
ceased, obtained and the execution thereof procured 7>y 
fraud and coercion exercised upon him by his nephew, John 
Clarke, and the wife of said nephew, Bridgett Clarke, or 
either of them or some other person or persons unknown”, 
and a verdict of “no” on issue number four, namely: “Was 
the said paper writing dated the 20th of March, A. D. 1936 
obtained or the execution thereof or the subscription there¬ 
to procured from the said John Clark, deceased, by undue 
influence of John J. Clarke, Bridgett Clarke, or either of 
them, or any other person or persons ?” To this ruling an 
objection was duly made by the caveators and exception 
was allowed and noted by the court, and the court there¬ 
upon directed them to return a verdict for the caveatees on 
issues three and four, to which direction an objection was 
duly made by caveator and exception was allowed and noted 
by the court, and the court submitted to their consideration 
issues one and two, and thereafter the jury retired to de¬ 
liberate and rendered its verdict as to issues one: “Was 
the paper writing bearing date of the 20th of March, A. D. 
Nineteen Hundred Thirty Six (1936) heretofore filed in 
this Honorable Court the last will and testament of the late 


John Clark, deceased?” “Yes”, and as to issue two, “Was 
the said deceased John Clark at the time of making and 
subscribing or of the acknowledging by him of the 
72 said paper writing, as alleged in the answer to the 
petition for caveat, of sound mind and memory or 
capable of executing a valid will? “Yes”, and by direction 
of the court answered “no” to issues three and four. 


The foregoing is in substance all the testimony bearing 
upon the exceptions herein reserved upon behalf of the 
caveators. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court before the jury retired to consider its 
verdict and because the matters and things hereinbefore 
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recited are not matters of record, in order to make the same 
a part of the record herein it is hereby ordered so that the 
caveators may have their case reviewed on appeal, the 
caveators by their respective attorneys move the court to 
sign and seal this, their bill of exceptions, and for the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the court; and thereupon, the caveators tender 
this their amended bill of exceptions and request the court 
to sign and seal the same, which is accordingly done now 
for then, this 28th day of March, A. D. 1938. 

JAMES M. PROCTOR, 
Justice 

Approved: 

ERNEST F. WILLIAMS 
BIOX B. LIBBY 

Attorneys for Caveatee Appellee 

App. as to Substance 

ARTHUR G. LAMBERT 
GEORGE L. HART, JR. 

ARTHUR R. MURPHY 
Attorneys for Caveator Appellant 
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WLnittb States Court of Appeals 

FOR TIIF DISTRICT OF COLUMBIA. 
January Term, 1938. 


Special Calendar. 


No. 7142. 


Kate Kraeski, Appellant, 


v. 

John J. Clarke, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


The appellant, as caveator, filed in the Court below 
a caveat to a certain paper writing dated the 20th day 
of March, 1936, which was advanced by the caveatce 
as the last will and testament of John Clark, deceased. 
The appellant contended among other things that the 
paper writing was procured by undue influence or 



fraud practiced upon the deceased by his nephew John 
J. Clarke and by Bridgett Clarke, the nephew’s wife. 
Testimony from both sides was taken at the trial and 
then, upon motion, the Court directed a verdict on the 
issues pertaining to undue influence and fraud in favor 
of defendant. The sole question before this Honorable 
Court is whether or not the lower court erred in with¬ 
drawing from the jury the question of undue influence 
and fraud. There was testimony submitted to support 
the following facts: 

STATEMENT OF FACTS. 

■ The testator at the time of his death was a man over 
eighty years of age. (R. page 24, line 27.) The paper 
writing advanced as his last will and testament was 
made on the 20th day of March, 1936 (R. page 2) and 
he died about two months later on May 22, 1936. (R. 
page 3.) At the time decedent made his will he was 
residing in the house of his nephew and niece by mar¬ 
riage, John J. Clarke and Bridgett Clarke, the persons 
charged with undue influence, and for about a year 
before his death was shown to be failing rapidly and 
at or about the time the alleged will was signed, the 
decedent suffered from hallucinations, was confined to 
his bed and so weak that it was an effort for him to 
speak and both immediately before and after the sup¬ 
posed will was signed failed to recognize members of 
his family whom he saw often. (R. pages 25, 34 and 
35.) The deceased was a member of the Roman Cath¬ 
olic* Church and about a year before he died had a 
severe spell of illness thought to be pneumonia (R. 
page 30), at which time either Bridgett or John J. 
Clarke called the Rev. James C. Murphy of St. Peter’s 
Church and requested him to come at once to sec de- 
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ceased; Father Murphy came and, believing that de¬ 
ceased was in danger of death, gave him the last Sacra¬ 
ments of the Church. (R. pages MO, 20.) He rallied 
from this illness, and on subsequent visits the priest 
ceased to administer the Sacraments. Father Murphy 
visited him when ill about six times during the last 
year of decedent’s life. 

That on an occasion about one year before decedent 
died, John J. Clarke, decedent’s nephew, had motored 
to Laurel, Md. where caveator, Mrs. Kracski, a niece 
of deceased, lived on her farm with her husband and 
children. At this time decedent was residing with John 
J. Clarke and Bridgett Clarke, but they didn't bring 
him along. This was the only time during the two and 
one-half years deceased was living with his nephew 
that John J. Clarke didn’t bring his uncle along when 
he called at the Kraeski’s farm. While on this visit 
John J. Clarke talked to Mrs. Kracski and said some¬ 
one ought to get Uncle John to make a will. That he 
thought if Uncle John did so he would remember his 
nieces, Mrs. Carraghcr and Mrs. Ivraeski, the latter’s 
husband, and himself and wife; but Mrs. Kracski 
stated that she would not assist in any such undertak¬ 
ing. (R. page 23.) 

That Bridgett Clarke had spoken to Mrs. Carraghcr 
about deceased making a will and said lie didn’t make 
any, and seemed worried about it. (R. page 34.) That 
just a collide of days before deceased died Bridgett 
Clarke called Mrs. Carraghcr on the telephone and 
said her Uncle John hadn’t made a will yet. (R. page 
34.) That in fact decedent had signed the supposed 
will two months before said telephone call and Brid¬ 
gett Clarke knew all about it. A day before deceased 
died, deceased’s nephew, John J. Clarke, told Mrs. 
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Kracski that decedent had made a will and it had been 
witnessed by Dr. Dunn and Father Murphy. This Mrs. 
Kracski, upon inquiry of Father Murphy and Dr. 
Dunn, found to be untrue. (R. page 25 and R. page 2.) 

There came a time shortly before deceased signed 
the paper purporting to be his last will when he fell 
ill and Father Murphy was again summoned. On this 
occasion, the nephew, John J. Clarke, asked the Priest 
to get his uncle to make a will and the Priest did so. 
(R. page 48), acting at the time under the belief that 
John J. Clarke and Bridget! Clarke were the only rela¬ 
tives that deceased had in the world. (R. page 31.) 

The Priest spoke to deceased about making a will 
and told him he was going to die (R. page 31 top), and 
after that, on March IS), 193(5, Bridgctt Clarke called 
an attorney and had him come at once to see deceased, 
then ill in bed. 

That upon the occasion when Bridget! Clarke sum¬ 
moned the attorney to prepare deceased’s will, the at¬ 
torney found him in bed and made notes of the persons 
whom deceased said were his nearest relatives and 
what deceased wished to do with his property. (R. 
page 43.) That deceased said he could not see why it 
whs necessary to make anv writing and that it was not 
necessary in Ireland, the land of his birth, to make a 
writing to carry out one's wishes. (R. pages 18 and 
44.) That the next dav the attorney returned with the 
paper prepared for execution (R. page 17), and the 
deceased again insisted that he did not see why this 
making a will was necessary. (R. pages 44 and 18.) 
That the attorney and a Mr. Pope, a friend of John J. 
Clarke’s and Bridgett Clarke, from whom they pur¬ 
chased groceries and for whom their son had worked, 
were the witnesses to the alleged will and had been 
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cal led in by deceased's nephew, John J. Clarke, and 
Bridget! Clarke. That at the time the paper was 
signed John Clarke, the principal beneficiary, was in 
the room. (R. page 19.) 

That during the time the decedent lived with his 
nephew, John J. Clarke, and his wife Bridgett Clarke, 
they never allowed deceased to see Mrs. lvraeski (R. 
page 23) or Mrs. Carraghcr alone (R. page 33) prior 
to tin* time the alleged will was signed, but permitted 
Mrs. Kraeski to be alone with him for a short interval 
on April 7, 1930, after it was signed. (R. page 24.) 
That whenever Mrs. Kraeski invited him to visit her 
on the farm Bridget! Clarke was quick to interpose an 
objection (R. page 23) and although the original plan 
had been for deceased to spend the summers with the 
Kraeskis and the winters with the Clarkes, lie never 
visited the Kraeskis again. 

That in reciting in the alleged will the names of his 
nearest living relatives deceased had made two mis¬ 
takes, one of which he corrected the day he signed the 
paper (R. page 17), the other of which was never cor¬ 
rected. (R. page 45.) That the attorney who pre¬ 
pared the supposed will had discovered this when he 
prepared the petition for probate (R. page 45), but 
when he took the stand lie at first asserted there were 
no other mistakes (R. page 17) until, upon cross-ex¬ 
amination, he was examined in regard to the second 
mistake (R. page 45) and then admitted that there 
were two. 

That deceased’s physical condition was extremely 
poor the last year of his life, particularly so from De¬ 
cember, 1935 to May 22, 193fi, the date of his death. 
(R. pages 24 and 34.) He no longer attended his favor¬ 
ite amusement, the races. He was observed to have 
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trouble jotting down stairs without assistance. (R. 
page 35, line 10.) His hands trembled a great deal (R. 
page 24, last two lines): he stopped reading the news¬ 
paper and keeping up with current events, seemed 
drowsy and would sit and nod in his chair a good deal. 
(R. page 24, lines 20-25.) On occasions he was at¬ 
tended by his nephew’s family physician, who was 
called in by .John J. Clarke (R. page 27, lines 0 and 7.) 
The physician found deceased suffering from ar¬ 
teriosclerosis which had been gradually advancing for 
30-40 years. (R. pages 27 and 28.) That this was a 

disease of the circulatory system and resulted in a 

• • 

diminution of the blood supply to the head and other 
extremities and that it often affected the heart itself. 
That deceased had an ailing and leaking heart and 
before he retired from working in Philadelphia, about 
three years before his death, he had been advised by a 
Philadelphia physician that he had had a leaking heart 
for a long time. (R. page 22. lines 18-20.) That the 
cause of his death was cirrhosis of the liver, arterio¬ 
sclerosis, and senilitv. That senility was a breaking 
down of the organs of the body due to old age. 

That deceased was visited on the 10th of March, 
1936, by his nephew, Frank Clarke, who found him in 
bed. When Frank Clarke came into the room he spoke 
to deceased and deceased didn’t answer him, but looked 
at him as if he had never seen him before. That later 
after he had continued to talk to the deceased, deceased 
recognized him and said “this is Frank”. That lie 
saw deceased again on March 19th, 1936, the day be¬ 
fore the alleged will was signed. That deceased was in 
bed propped up with pillows and gasping for breath 
and couldn’t talk much. (R. page 35, last l /> page and 
page 36.) That on a visit during the first week in 



March deceased had an hallucination and thought he 
saw a dog chasing a rabbit around his bedroom. (R. 
page 30, lines 4-8, page 37, lines *28-31.) 

That on the 24th of March deceased was visited by 
his niece Mrs. Carraghcr who found him in bed and 
counting on his lingers and saying that they would all 
come in soon. That deceased didn't recognize witness 
and she sat there quite a long time. (R. page 34.) 

That deceased’s niece, Mrs. Kraeski, visited him on 
April 7, 1936, and found him ill in bed and said that 
he appeared very ill, scarcely able to talk and very 
pale and trembly. That she saw him again in May, 
1930, when John and Bridgett Clarke brought him out 
in their automobile to her farm near Laurel and that 
he couldn’t speak above a whisper and sat in the ma¬ 
chine and wasn’t able to come in the house and didn't 
recognize her until she told him who she was. (R. page 
25, lines 10-14.) 

That before deceased made his will John J. Clarke 
told the Priest, Father Murphy, that John Clark had 
no will and asked the Priest to tell John Clark to fix 
up his affairs. That the Priest told deceased that he 
was not going to live and to fix up his affairs. (R. 
page 31.) That on April 7, 1936, deceased told his 
niece, Mrs. Kraeski, that he knew he felt badly and 
was going to leave so as to make room for the younger 
generation. (R. page 25.) 

Deceased’s niece, Mrs. Carraghcr, was of the opinion 
from her observations of deceased during the month 
of March that he was not able to make a will (R. page 
34), and his nephew, Frank Clarke, was of the opinion 
that deceased was not of sound mind. (R. page 36, 
line 4.) That when deceased was ill he was helpless 
and could not go to the lavatory alone. (R. page 37, 



8 


7 lines from bottom.) Deceased was a small thin man 
weighing about one hundred to one hundred ten pounds 
(R. page 28) and was not a positive man. (R. page 32, 
lines 21-23.) 

That deceased had alwavs shown affection for and 

•• 

interest in his niece, Mrs. Kraeski, and in her brothers 
and sisters and her father, who was deceased’s brother 
Lawrence. That deceased had visited them in Ireland 
as early as 1904 for a month and had been instrumental 
in persuading Mrs. Kraeski to come to America and 
had advanced her the passage money. That after she 
came to America the friendly relationship continued 
and Mrs. Kraeski kept him informed about her father, 
brothers and sisters. That he came to visit her for a 
month in the fall of 1932, at Mrs. Kraeski’s farm near 
Laurel. That on that visit deceased had suggested 
that he was going to retire and would like to come and 
live with them but discovered the house could not be 
heated sufficiently for his needs. (R. pages 20-21-22.) 
That on this visit deceased showed affection for Mrs. 
Kraeski’s children, and, once, when talking about the 
money lie had saved said he would remember Mrs. 
Kraeski and her children. That the relations between 
deceased and the Kraeski family remained friendly to 
the date of deceased’s death. That although Mrs. 
Kraeski kept deceased informed about her brothers 
and sisters, he failed to record the fact that her sister 
who had been living at home when deceased visited his 
brother Lawrence in Ireland in 15)04 was still living. 
(R. page 20, 3 lines from bottom, page 2, lines 2 and 
3, page 45, 6 lines from bottom.) This was the uncor¬ 
rected mistake in his alleged will. 

That John J. Clarke, one of the principal bene¬ 
ficiaries of deceased’s alleged will and one of the per- 
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sons charged with undue influence and fraud, when first 
called to testify was asked if the question had not 
arisen about deceased making a will to which witness 
replied: “It never did. I never bothered about his 
will, I didn't want his money, if he wanted to give it 
to me it was all right” (R. page 39), and when asked 
if he did not remember speaking to Father Murphy 
and asking him to see deceased and speak to him about 
settling his worldy affairs he replied “I never spoke 
to him about his affairs. 1 never spoke to Father 
Murphy about him. I wasn't interested in his af¬ 
fairs.” Question, “You never spoke to Father 
Murphy about your uncle making a will or settling his 
affairs?” Answer, “No”. Question: “Do you think 
you would recall such an occurrence?” Answer, 
“There is no doubt in my mind that I did not speak 
to Father Murphy about getting my uncle to make a 
will and settling his affairs”. (R. page 41 bottom and 
42 top.) 

That thereafter John J. Clarke’s wife, Bridgett 

Clarke, was called as a witness and admitted being 

present when her husband asked Father Murphy to 

make deceased fix up his affairs. (R. page 48, lines 

20-25.) That thereafter John J. Clarke was recalled 

and asked if his recollection on this subject had been 

refreshed bv his wife’s testimony and he admitted hav- 
•• 

ing asked Father Murphy to get deceased to straighten 
up his affairs and admitted a conversation he had had 
with deceased before he made his alleged will about de¬ 
ceased’s making a will and about Father Murphy hav¬ 
ing spoken to deceased about it. (R. pages 51 and 52.) 
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ARGUMENT. 

Point I. 

The Court was in error in withdrawing from the jury 
the question of undue influence where the evidence 
showed mental and physical conditions of testator, 
which, if not in themselves sufficient to render testator 
incompetent to make a will, yet are circumstances to 
be considered in determining the question of undue in¬ 
fluence in any form. In such instance less degree of 
proof is required where decedent is shown by the evi¬ 
dence tc be aged and in rm of body or mind. 

In the ease of 

Gluts ! cat ! v. Webb. 5 App. I). C. 38, 


where a eaveat was filed to a will executed by a party 
who was infirm, there was testimony that she was im¬ 
paired by the ravages of disease, this court ruled that 
the mental and physical condition of testatrix while 
not such as would render her incompetent to make a 
will, are circumstances which properly should be 
passed upon by the jury in determining whether under 
the evidence presented in the case she was in fact the 
subject of coercion or undue influence exercised in any 
form. One of the questions raised on appeal was that 
the lower Court erred in failing to direct a verdict for 
the caveatee on the question of undue influence. The 
Court on this question stated: 


“Undue influence is generally proved by a num¬ 
ber of facts, each of which standing alone mav be 
of little weight, but taken colleetivelv mav satisfy 
a rational mind of its existence.” 
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The Court further stated on this point that the lower 
Court 


‘‘did not err in refusing, after the evidence was all 

in, to instruct the jury, as prayed by the caveatce, 

to return a verdict for him. Suffice it to sav that 

* 

the failure of evidence was not so complete as 
that the court was bound to take the case from the 
jury nor can it be said that the evidence and ail 
proper inferences therefrom make so plain a case 
that all reasonable men would be driven to one 
and the same conclusion thereon.” 


This principle was likewise followed in the case of 


Nelson v. Dohonctj , 58 App. D. C. 338. 


In that case the evidence was that testatrix was 80 
vears of age and in addition was suffering from senile 
dementia. The lower court refused to direct the jury 
to lind in favor of the caveatees on the issue of undue 
influence when so requested 

“on the ground that there was no evidence to sub¬ 
mit to the jury as to undue influence.” 

While the Appellate Court ruled that the determina¬ 
tion of the issue of undue influence was not necessary 
since the issue of testamentary capacity went to the 
jury without objection, still the Appellate Court in 
affirming the decision below said in refusing to sus- 
tain the exception to the lower court's denial to direct 
the jury's verdict on the issue of undue influence: 

“It may be suggested that where the decedent 
is shown to have been aired, infirm and of weak 
mind a less degree of proof is required to support 
a verdict of undue influence than in the case of a 
person of a sound mind. Barbour v. Moore, 10 
App. D. C. 39.” 
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There was evidence in the instant ease to the effect 
that decedent had been in declining health for a period 
of three years preceding his death and had at one time 
suffered from pneumonia and had on two occasions re¬ 
ceived the last rites of the Church and on occasion had 
been unable to recognize members of his family whom 
he had known for a long time. These circumstances 
clearly bring it under the principle announced in the 
eases above cited and demonstrates the error of the 
learned trial justice in withdrawing from the jury the 
issue of undue inlluence in the case of an aged and in¬ 
firm person displaying mental and physical infirmities. 

Point II. 

The Court was in error in failing to submit to the 
jury the issue of undue influence where the evidence 
showed that the principal beneficiary stood in a con¬ 
fidential relation to decedent and was active in procur¬ 
ing the execution of the will. 

This principle was announced in the ruling of this 
(\>urt in the case of 

Ilaffvrtij v. 01 nisi end , 39 App. 1). C. 170 (1912). 

In this case a will was made by testatrix about 24 hours 
before she died. The person named as executor and 
residuarv legatee had been looking after her business 
affairs and was present when testatrix produced a 
pencilled memorandum of the disposition she desired 
made of her property. The executor knew that he, his 
brother, and his wife, were the chief legatees and sug¬ 
gested to testatrix, whose health had become impaired, 
that she eliminate a small bequest to the matron of the 
hospital. The lower court directed a verdict on the 
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question of undue influence, holding that there was not 
sufficient evidence of undue influence to go to the jury. 
The Appellate Court in reversing the action of the 
lower court and holding that a question of fact had 
been raised which should have been submitted to the 
jury stated, quoting from Walls v. Walls, 30 Ky. L. 
Iiep. 948, 99 S. W. 869: 

“ ‘Incapacity opens the door to undue influence, 
and when opportunities for such influence are 
shown, and the favored devisees are the bene¬ 
ficiaries of a will unnatural in its provisions, to the 
exclusion of others having equal claims at least 
upon his bounty, very slight circumstances are 
sufficient to make the question of undue influence 
one for the jury.’ ” 

The Court continued bv saving: 

“It is not necessary that there be direct proof 
of fraud or undue influence. It is competent for 
the court to submit to the jury all the circum¬ 
stances concerning the execution of the will; and 
when it appears that confidential relations existed, 
as in this case, between the testatrix and the prin¬ 
cipal beneficiary under the will, it is for the jury 
to infer from all the evidence before it whether or 
not the execution of the will was the result of im¬ 
proper inducement or fraud. We think the ad¬ 
mitted transactions of the executor and chief bene¬ 
ficiary in connection with the execution of this will 
were sufficient to raise a presumption of undue in¬ 
fluence, and cast upon him the duty of rebutting 
it by showing that the will was made as the free 
and voluntary act of the testatrix. The law is well 
settled in such a case. ‘General evidence of power 
exercised over the testator, especially if he be of 
comparatively weak mind from age or by infirmity, 
though not to such an extent as to destroy testa¬ 
mentary capacity, will be enough to raise a pre- 
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sumption which ought to be met and overcome be¬ 
fore such a will can be established. Particularly 
ought this to be the rule when the party to be bene¬ 
fited stands in a confidential relation to the testa¬ 
tor.’ ” 


At this point the Court cited the frequently quoted 
statement found at page 51”), Redfield on Wills, as fol¬ 
lows : 

“Where tiie party to be benefited by the will has 
a controlling agency in procuring its formal exe¬ 
cution, it is universally regarded as a verv sus- 
picious circumstance, and one requiring the fullest 
explanation.” 


In the Olmstead case, textatrix’ physical condition 
had been impaired by the ravages of disease and there 
was conflicting testimony as to mental impairment. 
She came to Washington where her business affairs 
were looked after by the principal beneficiary under 
the will and was placed in a position to be subject to 
his importunities and he was in fact shown to have 
been helpful and active in securing its proper execution. 

The instant case is considerably stronger than the 
Olmstead case, in that decedent in the instant case, as 


shown by the admitted testimony of all witnesses, was 
in the care and custody of John J. Clarke, who with his 
wife, are designated as principal beneficiaries of the 
alleged will. The admitted testimony shows that in 
the instant case the beneficiary had daily opportunities 
to exert influence in his own behalf. There was also 


testimony that the decedent was over eighty years old, 
senile and suffering from illness at the time of the 
execution of the paper. witnesses testified that 

in their opinion he was of unsound mind at the time 
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of said execution. There was testimony that on the 
16th and 19th of March, 1936, four days prior to and 
one day prior to his execution of the alleged will, he 
was for period of time out of his head and did not 
recognize members of his family whom he had known 
for a long time. One of the chief beneficiaries ad¬ 
mitted in her testimony that her husband had sent for 
a Priest and asked him to make deceased fix up his 
a Hairs. Testimony of the Priest showed that this sub¬ 
sequently occurred and that he told him to fix up his 
accounts some time after he had annointed decedent 
for death, according to the rites of the Roman Catholic 
Church, of which decedent was a member. 

Under the foregoing circumstances it is respectfully 
submitted that the ruling of this Court in the case of 
llagcriy v. Obn stead , cited above is controlling in the 
case at bar and that the trial court erred in not sub¬ 
mitting to the jury the question of undue influence. 

The principle applied in the case of Tlagcrty v. Ohn- 
stvad was previously announced and applied by the 
Supreme Court of Pennsylvania in 

Scat ter aood v. Kirk, 43 Atlantic, 1030, Pa. 

(1899). 

In this case testatrix was 78 vears of age and made a 
paper writing in favor of a cousin, who came to reside 
with testatrix and assumed complete control of the 
household. The cousin, who was designated as prin¬ 
cipal beneficiary had procured a lawyer to prepare 
said paper writing for testatrix. Testatrix had signed 
the paper so prepared at a time when she was old and 
infirm. Also, there was some evidence that decedent 
thought the paper was other than a will. The Court 
held that where the party benefited by the will had 
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boon tho procuring agency in obtaining its execution 
it was a suspicious circumstance requiring the fullest 
explanation, and so should have been submitted to the 
jury on the question of undue influence. 

This case is comparable to the instant one where 
through the agency of the principal beneficiaries a 
lawyer was obtained to execute the supposed will and 
the execution of the paper was procured by the bene¬ 
ficiary through the medium of a Priest. Likewise, in 
the instant case, there was testimony that decedent 
protested against signing the paper on the ground that 
he didn't see whv it was necessarv. This suggests that 
either testator didn’t know what he was doing, or that 
he did it reluctantly. So in the case at bar, in view of 
the testimony adduced it was clearly a question of fact 
fbr the jury as to whether the alleged will was pro¬ 
cured by undue influence. 

Likewise, in the State of New Jersey the principles 
of law relating to undue influence were established in 
the case of Carroll v. House, 22 Atlantic, 191 (N. J.) 
in which the facts were substantially similar to the 
facts in the instant case. While it does not appear 
that the matter was submitted to the jury in the lower 
court, the court on appeal declared that a presumption 
of undue influence was raised. Testator, a Roman 
Catholic, came to live with a sister who cared for him 
throughout his last illness. He was a hopeless invalid 
and for a long time would make no will. One dav he 
indicated to his sister that he was willing to make a 
will and her husband immediately sought out a Priest 
and informed him that decedent was in danger of 
death, and had not settled his worldly affairs. The 
Priest told decedent that he had better arrange his ac¬ 
counts and thereafter drew a paper which decedent 
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signed, at the time decedent had been informed of his 
impending death and had received the Sacraments of 
the Church. On the question of undue influence the 
Court said: 

“He was completely in her (his sister’s) power. 
His condition was one of utter helplessness. He 
could do nothing for himself. He was dependent 
on her for everything. She occupied a position, 
therefore, where she could dominate his mind and 
will with little danger of detection; where she could 
even constrain him to stifle the love he felt for his 
little grandchild and make just such a will as she 
savs that he did make. Against a beneficiarv, thus 
having a testator under his control with power to 
make his will the will of testator, especially in a 
case where testator has made an unnatural and 
unjust disposition of his property, the law wisely 
presumes undue influence and puts upon the bene¬ 
ficiarv the burden of showing- affirmativelv that 
when testator made the will he did not exercise his 
power over testator to his own advantage.” 

As to the undue influence suggested by the circum¬ 
stance of the use of a Priest to tell an aged and helpless 
person to make a will when he has been warned of ap¬ 
proaching death, the court stated: 

“Note he is told hr is about to dir; hr bdievrd 
hr was in the grasp of death; hr was also fold that 
it is better for him to make a will and that if hr 
dors not litigation will follow his death. Those 
words come to him from his spiritual advisor; 
from a man to whom hr had committed the welfare 
of his soul and in whom hr reposed the highest and 
holiest trust that it is possible for one human being 
to repose, in another, spoken by such person at 
such a time they were with all the coercive force 
that words can ever have.” (Emphasis supplied) 
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The* Carroll case expresses a principle which is ap¬ 
plicable to the instant case. In the case at bar decedent 
particularly when ill and helpless and confined to his 
bed, was completely in the power, care, custody and 
control of the beneficiaries who were shown by the 
evidence to have never let his other relatives see him 
alone until his last illness. 

in the instant case, as in the Carroll case, decedent 
was dependent for his daily needs upon the bene¬ 
ficiaries, and thus the beneficiaries had the same daily 
opportunity to dominate his mind and influence him in 
their favor to the exclusion of other members of his 
family who were equally related to him and for whom 
he had expressed affection and even asserted that he 
would remember them when he died. 

In the instant case, as in the Carroll case, the Priest 
was procured through the agency of the beneficiary 
aUd advised the deceased that he was going to die and 
“that he had better fix up his accounts”. 

The ruling of this Honorable Court in the case of 
Ilarjcrly v. 01 hi stead cited above and the rulings of the 
courts in cases cited in other jurisdictions clearly es¬ 
tablishes the principle that the contestant to a will is 
entitled to have submitted to the jury the question of 
undue influence upon the presentation of evidence from 
which an inference might be drawn that undue influ¬ 
ence was exercised. This rule of law is expressed by 
John R. Rood, in his Treatise on Wills, page 149, Edi¬ 
tion of 1926, as follows: 

“The exercise of undue influence need not be 
proved by direct and positive testimony. Indeed 
that would seldom be possible. It is peculiarly a 
question for the Jury and slight evidence entitles 
contestant to have it submitted. It is enough that 


19 


there are circumstances from which the Jury can 
find it. Whenever a will is at variance with the 
known previous intentions of testator or opposed 
to what would naturally be his desires is shown 
to have been executed while he was in the power 
of the beneficiaries or their emissaries and at a 
time when he was too weak mentally or phvsicallv 
to resist them and might easily be deceived, a 
prima facie case of undue influence or fraud is 
made out, so that the finding must be against the 
will unless proponent’s prove that no unfair ad¬ 
vantage was taken of testator, especially if the 
persons suspected were active in procuring the 
wall.” 


CONCLUSION. 

It is respectfully submitted, therefore, that the tes¬ 
timony shows a series of circumstances from which a 
reasonable inference of undue influence may be drawn. 
These circumstances are, namely, the desire of one of 
the principal beneficiaries, John J. Clarke, to get the 
decedent to execute a will as demonstrated by his con¬ 
ference with Mrs. Kraeski at her home; the action of 
the principal beneficiaries in sending for a Priest and 
arranging with the Priest to have the decedent fix up 
his worldly affairs; the circumstance of the decedent 
living in the home of the principal beneficiaries, sub¬ 
ject to their control at the time the alleged will was 
executed; the prevention by the principal beneficiaries 
of the continuance bv the decedent of his normal inter- 
course with his relatives, the objection of said bene¬ 
ficiaries to decedent visiting his other relatives and 
their prevention of his other relatives, who were 
equally with the principal beneficiaries the natural ob¬ 
jects of the decedent’s bounty, from seeing decedent 
alone until after the will had been executed; the pro- 



curing by the principal beneficiaries of a lawyer to 
prepare and supervise the execution of the alleged 
will; the circumstance of the decedent’s advanced age, 
physical and mental infirmities at the time the alleged 
will was executed. 

In view of the foregoing circumstances the trial 
court erred in not submitting to the jury the question 
of whether or not John J. Clarke and his wife, Bridget! 
Clarke, exercised undue inliuence over the decedent in 
obtaining the execution of his alleged last will and 
testament. 


Respectfully submitted, 

Arthur G. Lambert, 
George L. Hart, Jr., 
Arthur R. Murphy, 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. 

The facts as stated in appellant’s brief are inac¬ 
curate in some instances as disclosed by the Record, 
and omit uncontroverted facts established by the evi¬ 
dence which it is necessary to include in order that the 
issue involved may be properly presented for the con¬ 
sideration of this Court. The appellee, therefore, cor¬ 
rects and amends the statement of facts as set out in 
appellant’s brief as follows: 
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John Clark, the testator, a native of Ireland, was 
an old man, although his exact age was not established 
by the evidence, who, prior to 1905, had worked in Bal¬ 
timore, Maryland, in a distillery (R. page 31), and in 
1906 went to Germantown, Pennsylvania, and worked 
as a gardener there until 1931 or 1932 (R. page 39). 
After testator went to Germantown he came to Wash¬ 
ington about twice a year, except for a few years be¬ 
tween 1910 and 1924, after which latter date he came 
every year, and always stayed at the home of John J. 
Clarke his nephew, and Bridgett, wife of John J. 
Clarke, but not related to decedent, the caveatees. 
When he made these visits decedent was always a 
guest, and never paid anything, and was treated as a 
member of the Clarke family. (R. pages 46 and 47.) 

After testator retired from his employment he con¬ 
tinued to live in Pennsylvania for about two years. (R. 
page 39.) Testator made a visit of four weeks dura¬ 
tion with the caveatees in the latter part of June, 1933, 
and then went back to Philadelphia for a while, but 
came to Washington again in September, 1933, and 
thereafter lived permanently at the home of the cavea¬ 
tees until his death in May, 1936. During this latter 
period he was a member of the household and never 
paid board, but at times when caveatee, Bridgett 
Clarke, had to pay taxes in March and October, he 
would give her fifteen or twenty dollars, or whatever 
she needed to make up the taxes. The total amount 
which testator gave her, however, did not average more 
than thirty or forty dollars per year. (R. page 47.) 

After testator came to live with the caveatees at their 
home at 153 Heckman Place, S.E.,Washintgon, D. C., he 
occupied himself by going to the races at Pimlico, 
Laurel, Bowie and Charlestown, in the morning read 
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the paper, went out with caveatee John J. Clarke, on 
his truck, and went to ball games. He read the paper 
and smoked his pipe on the day he died. (R. page 48.) 
Various witnesses, including the attending physician, 
Dr. Francis \V. Dunne, who happened to attend him on 
the day before the will was executed, and Father 
Murphy, who deposed, observed no change in the men¬ 
tal condition of the deceased up to the time of his 
death. (R. pages 16, 28, 32, 42, and 48.) 

On an occasion sometime prior to the execution of 
the will, Father Murphy, his spiritual adviser, called 
at the Heckman Place house to see decedent, on which 
occasion, caveatee, John J. Clarke, mentioned that he 
wished Father Murphy could make deceased fix up his 
affairs, and Father Murphy thereafter asked decedent 
to do so, suggesting that he was not going to live. There 
is no testimony in the case that any suggestion was 
ever made by the caveatees as to what disposition tes¬ 
tator ought to make of his property. (R. pages 31, 
48 and 51.) Neither caveatee John J. Clarke or Father 
Murphy recollected this circumstance until their mem¬ 
ory was refreshed (R. pages 30 and 51), and it further 
appeared that John J. Clarke had suffered a serious 
operation, and that since that time his memory had 
not been good. (R. page 49.) 

There came an occasion when deceased spoke about 
making a will and asked caveatee, Bridgett Clarke, to 
get a lawyer. Mrs. Clarke did not know any lawyer, 
but consulted an insurance agent, who recommended 
Ernest F. Williams, Esquire, whom Mrs. Clarke called 
on the telephone and left a message with his secretary. 
(R. page 48.) 

Pursuant to this telephone call, Mr. Williams went 
to the Heckman Place house at about 8:30 in the even- 
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ing of March 19th, 1936, and introduced himself to Mrs. 
Clarke, who took him upstairs and introduced him to 
John Clark, an old gentleman, who was in bed propped 
up with a pillow. Mrs. Clarke then withdrew and left 
them alone, and Mr. Williams thereupon talked with 
John Clark, who said that he wanted to dispose of his 
property. Williams asked testator what he wanted to 
do with his property and the latter answered very em¬ 
phatically that he wanted to leave all of it to John J. 
and Bridgett Clarke. The attorney then inquired about 
his other relatives, and deceased answered bv naming 
them over, and deceased was also interrogated in a 
general way as to what property he had and it was as¬ 
certained that he had not very much, but a savings ac¬ 
count of some size. During this conversation Mr. Wil¬ 
liams made a few penciled notes, and then went back 
to his office and drafted a paper based on what he had 
been told by decedent, which was to be the will after 
it was executed. On this occasion he was not with the 
deceased very long, probably fifteen minutes, and as 
he went out he met John J. Clarke, the eaveatee, down¬ 
stairs, and talked with him a few moments. On the 
evening in question John Clark appeared slightly weak 
but perfectly clear headed. 

Mr. Williams returned to the Heckman Place house 
at about 11 A.M. on the next morning, March 20th, with 
the draft of the will, and found John Clark, wide awake 
and alert, sitting up in bed and was alone with him for 
sometime. First he went over the will with John Clark 
and then the latter put on some glasses and read the 
will aloud. Deceased was asked to read carefullv the 
names mentioned in the will as members of his family, 
which he did, and found one omission which was there¬ 
upon corrected. Mr. Williams then asked deceased if 
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the paper stated exactly what he wanted done with his 
property and testator said that it did, and upon being 
asked if he wished then to execute the same, testator 
answered that he did. Deceased was then asked who 
he wanted to have witness the will, and testator said 
that he wanted Mr. Williams for one, and a Mr. Pope. 
The latter was then sent for and shortly appeared. 
Thereupon John Clark duly executed the will which 
was attested by Mr. Williams and Mr. Pope. At that 
time there was no one in the room, Mr. Williams testi¬ 
fied, but the testator, and the two witnesses, but shortly 
thereafter John J. Clarke came in and deceased asked 
John J. Clarke to take care of the will, which Mr. 
Clarke declined to do, and deceased then asked Mr. 
Williams to take care of it, which he agreed to do, after 
explaining that it would be kept in his office safe and 
that deceased could change it any time he wished. Mr. 
Williams had no conversation with anyone other than 
the testator as to what the latter expected to do with 
his property. On the occasion of both calls testator, 
although clear what he wanted done, seemed hard to 
make understand why it was necessary to have a writ¬ 
ing, inasmuch, as he said, that in Ireland where he 
spent his boyhood, it was not necessary to have a writ¬ 
ing, but after it had been explained to him deceased 
seemed to understand the necessity of having a writing 
(R. pages 17, 18, 19, 43, 44, 45, and 46). 

During his working years the testator had been able 
to save some monev so that his estate at the time of his 
death amounted to $6,168.87, on deposit with the Sav¬ 
ings Fund Society, of Germantown, Pennsylvania. His 
next of kin were eleven nieces and nephews of whom, 
except John J. Clarke, one of the eaveatees herein, are 
the caveators (Order Aligning Parties, R. page 14). 
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Five of the next of kin are all residents of Great 
Britain, and so far as anv evidence adduced at the trial 
disclosed, testator had never met any of them (R. page 
4). Testator corrected the original draft of the will 
in that it failed to mention one of these relatives and it 
subsequently occurred at the time that a petition for 
probate was prepared that he had also failed to men¬ 
tion one other relative (R. page 46). 

No evidence was adduced that either Mrs. Kraeski 
or Mrs. Carragher were prevented from seeing testa¬ 
tor alone bv caveatees, but onlv, taking the testimonv 
in the view most favorable to the caveators, that prior 
to making the will thev did not see decedent alone. 
Frank Clark another caveator saw him alone on two 
occasions in March, 1936, prior to the making of the 
will and on conflicting testimony on the very day Mr. 
Williams first called (R. pages 35 and 36). 

So amplified and corrected, the statement of facts 
contained in the appellant’s brief would, if read in con¬ 
nection with the foregoing, justify their introduction 
to this statement of facts that “There was testimony 
submitted to support the following facts” (Appel¬ 
lant’s Brief page 2). 

The Court directed the jury to return a verdict for 
the caveators on issues (3) and (4) namely undue in¬ 
fluence and fraud and submitted to them issues (1) and 
(2) the former a corollary of the latter, namely mental 
capacity, which issue the jury found in favor of the 
caveatees. An appeal was perfected from the judg¬ 
ment entered on issues (3) and (4) according to the ver¬ 
dict of the jury found by direction of the trial justice 
but it appears that the issue of fraud appealed from 
has been abandoned by appellants so that the sole ques¬ 
tion before this Court is: TTus* the Trial Justice jasti - 
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fied in withdrawing the issue of undue influence from 
the jury? 

ARGUMENT. 

The general rule as to the privilege one has to dis¬ 
pose of property by will as he sees tit is particularly 
well stated in Barbour v. Moore, 4 App. D. C. 535, 
where at p. 547 Mr. Chief Justice Alvey used the fol¬ 
lowing language: 

“The right of making a will and disposing of 
one’s property as he pleases, even to gratify par¬ 
tialities or prejudices, and even to the exclusion of 
those of near and close blood connection with him, 
is among the dearest and most sacred rights of the 
citizen secured by the law; and that right ought 
not to be impaired or nullified, except upon the 
most substantial ground. To make a valid will it 
is not necessary that the testator should be en¬ 
dowed with a high order of intellect, or even an 
intellect measuring up to the ordinary standards 
of mankind. Nor is it necessarv to the making of 
a valid will that the party should have a perfect 
memory, and that his mind should be wholly un¬ 
impaired by age, sickness or other infirmities. If 
the party possess memory and mind enough to 
know what property he owns and desires to dis¬ 
pose of, and the person or persons to whom he in¬ 
tends to give it, and the manner in which he wishes 
it applied by such person, and generally, fully un¬ 
derstands his purposes and the business he is en¬ 
gaged in, in so disposing of his property, he is, in 
contemplation of law, of sound and disposing 
mind.” 

The case herein presented is of an old man with no 
kin nearer than nieces and nephews, who had accumu¬ 
lated a small property of some $6,000, and had been 
for more than thirty years a welcome guest at the 
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home of a nephew, and the latter’s wife, the caveatees, 
and who for more than two years and a half prior to 
his death had made his permanent home with them, as 
a 1 member of the family, always without expense to 
himself. 

The record discloses, in considerable detail, the in¬ 
tercourse the testator had with some of his other 
nephews and nieces, and it is seriously urged that in 
view of the limited nature of these contacts, together 
with the fact that the rest he had never known per¬ 
sonally, it would suggest outside influence had dece¬ 
dent done otherwise than leave the bulk of his property 
to the caveatees his long time benefactors. 

This case is controlled by the Per Curiam opinion 
Of this Court in Simpkins v. McDermott, 65 App. D. C. 
75. In that case deceased had been separated from his 
wife for six years prior to his death, and had five living 
children. From the time of the separation until his 
death deceased lived in the home of a woman, to whom, 
by will, he devised all of his property, consisting largely 
of real estate, the equity in which was worth about 
$5000. As to the relations between decedent and this 
woman, the record only discloses that she had taken 
care of and nursed him in illnesses and generallv had 
been a companion to him. The issue of undue influence 
was submitted to the jury who found against the will. 
On appeal the judgment entered on the verdict was 
reversed. This was a much stronger case for the cave¬ 
ators than the case at bar. 

There is no evidence in this case that any of the 
nephews and nieces of the testator were prevented 
from seeing him bv anv acts of the caveatees, merelv 
that two of them, Mrs. Kraeski and Mrs. Carragher 
had not seen him alone prior to the making of the will, 
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and the testimony of one of the caveators, Frank Clark, 
discloses that he saw the testator alone on several oc¬ 
casions prior to the making of the will and, on 
his own testimony, on the day previous to its execu¬ 
tion. The evidence shows that an attorney used meticu¬ 
lous care, saw decedent alone, first when the wishes of 
the testator were ascertained, in order that a will might 
be drafted, and again when the draft had been pre¬ 
pared, which was not only read aloud by the attorney, 
but then read aloud by the testator prior to its execu¬ 
tion. 

The cases cited by appellant include the element of 
weak mentality on the part of the maker of the wills in 
every instance. Not only did the jury by their verdict 
find in favor of testamentary capacity, but the testi¬ 
mony of Mr. Williams, who drew the will, shows that 
whatever may have been the mental state of the testa¬ 
tor at some other time, he was clear headed and definite 
as to what disposition he wished made of his property 
at the time the will was executed. It is too well settled 
to need the citation of authorities that irrespective of 
how deranged a person may be at other times provided 
he makes a will during a lucid period, that fact being 
established, is sufficient to determine the validity of the 
same. Mr. Williams having first interrogated decedent 
as to whom w*ere the natural recipients of his bounty 
and also the general nature of the property which he 
had, and satisfied himself that the mind of the testator 
was clear on these points, proceeded to draft the will 
which was subsequently executed according to the in¬ 
structions "which he received. The fact that decedent 
on the first occasion omitted the name of one of the 
caveators which he later corrected himself, is too trivial 
to require comment, and the fact that it later appeared 
one other had been omitted is even more trivial. 


10 


It is respectfully submitted that in view of the rela¬ 
tions between the testator and the caveators, it is evi¬ 
dence of his mental acumen that he recollected as many 
as he called by name to Mr. Williams. 

The right of one to dispose of his or her prop¬ 
erty, even to strangers, as enunciated by this Court, is 
illustrated by the case of Madre v. Gaskin, 39 App. 
D. C. 19. In that case a decree setting aside a deed 
given bv the deceased to a stranger was reversed. 

It is respectfully submitted that the judgment ap¬ 
pealed from should be affirmed. 

Respectfully submitted, 

Biox B. Libby, 

Ernest F. Williams, 
Attorneys for Appellee. 





